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THE FURTHER PROCEEDINGS IN THIS INQUIRY 

RESUMED PURSUANT TO ADJOURNMENT 

APPEARANCES AS HERETOFORE NOTED 

15 

DR. DUPRE: May we come to order. 

This morning the Commission warmly welcomes Dr. 
Charles Stewart of the medical services division of the Workmen's 
Compensation Board. 

Dr. Stewart, may I ask you, please, to come 

20 forward and be sworn? 
DR. CHARLES STEWART, SWORN 

MR. MCCOMBIE: Mr. Chairman, I wonder if I might, 
before we begin...my understanding yesterday was that we would be 
adjourning at 5:45, and I did have a considerable number of 

25 questions for Mr. John McDonald, and I'm wondering if he is going 
to be called back in the near future. 

DR. DUPRE: Well, if you feel you have a number of 
questions that you must pose to him, and that can't be answered, 
say, by Mr. McDonald, by the other Mr. McDonald when he comes, 

eo or by some of the medical services people, we will call him back. 


MR. McCOMBIE: I would very much appreciate that. 
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DR. DUPRE: I regret your absence yesterday, Mr. 
McCombie, because frankly I would have let the hearing run a 
little longer. 

MR. McCOMBIE: I see. Well, perhaps it was a 
misunderstanding on my part, but I did have a considerable amount 
of time, which is why I deferred my questions yesterday. 

DR. DUPRE: Oh, well, that being the case, if you 
rr have a considerable number of questions, we will impose on Mr. 

John McDonald's good will to come back some time either this week 
or early next, and you will try to set that up, Mr. Laskin? 

MR. LASKIN: [i'll arrange that, Mr. Chairman. 

DR. DUPRE) Thank you. 

MR. MCCOMBIB: Thank. you, Mr. Chairman. 


1° EXAMINATION-IN-CHIEF BY MR. LASKIN 


Epo ng bets Stewart, can you, for the record, tell us 
your present position with the Workmen's Compensation Board? 

A. I hold the position as chest disease 
consultant to the Workmen's Compensation Board. 

20 Q. How long have you held that position? 

A. Since June of 1968. The title was somewhat 
different from 1968 to 1974, when there was a reorganization, 
but in essence it's the same responsibility. 

Q. How long have you been employed by the 
Workmen's Compensation Board? 

2° A. Since December, 1967. 
Q. Did you hold some position very briefly before 
you became chest disease consultant? 


A. I spent six months as a section medical officer 


in the Board, and attached to various divisions of the Board briefly, 
30 to learn the organization before I took on the position of chest 


disease consultant. 


ne 
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Q. Can you tellus very briefly your professional 
education and professional qualifications? 

5 Aes eS eo eS olaauatederrom McGill in 1959. I spent 
two years in Montreal hospitals in internship and residency. 

I then went from Montreal to Elliott Lake, in 1961, 
the summer of 1961, and there I engaged in a general clinical 
Dpraccicer with enother McGill craduate, doing a lot of industrial 
work, compensation work, and it was there that I developed an 

10 interest in chest and worked very closely with the physician in 
charge of the miners' chest station in Elliott Lake, almost from 
the start, and my interest in chest and my education took part, 
took place, to a substantial degree, in Elliott Lake. 

As you know, Elliott Lake eventually produced a 
fair amount of chest disease, and the physician in charge of the 

Ms station was a very knowledgeable clinician in tuberculosis and in 
silicosis, and it was around 1965 that I became very interested 
in the compensation part - particularly in chest - from my 
association with this physician, at the same time that I was doing 
my regular work. 

20 I made overtures to the Board I would think at least 
1965, that someday I would like to be attached and devote my time 
in this field. 

My education was fairly...you must understand that 
silicosis was developing slowly in Elliott Lake at that time, and 
I had an opportunity to see it develop, to see the changes in 

25} serial films that were available, as well as in Sudbury. I did 
a fair amount of work in Sudbury at the Sudbury chest station. 

This was background to my eventually coming to the 
Board. I came to the Board specifically to work in chest. It was 
understood when I came that I would. I did not come to the Board 
as a medical officer, general medical officer. I made it clear 


30 
that I would not come to the Board under those circumstances, and 
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A. (cont'd.) the Board accepted me. 

I had my probationary period and I took over the role 
of chest disease consultant in 1968, from my predecessor, who 
retired in June of that year. 

Since that time I have been responsibile for the 
processing and the disposition of all claims relating to 
pneumoconioses, all claims relating to occupational tuberculosis, 
all claims relating to respiratory cancers and the cancers 
associated with asbestos. 

I have been the principal liaison with the 
Silicosis Referee Board, the advisory committee on occupational 
lung diseases, since I came to the Board in 1968, and was the 
middleman, as it were, between the Board and the committee. 

I have also been responsible for the estimation of 
disability, pulmonary disability, in all claims other than those 
associated with the dust diseases. 

Oo; (8 just wanteceeunderstand that.» All’ claims 
Other than those associated with the dust diseases? 

A. All pulmonary claims. A claim involving 
asthma, a claim involving chest trauma that results in some 
disability, some residual disability. It is my responsibility 
to provide a rating for the Board, in the same way as it is the 
responsibility of the advisory committee to provide a rating for 
the pneumoconioses. 

Ores DosweeDIndeyoumon thetorgqani Zations chart, 
located within the medical services division? 

Ae |Yes. -fereport directiy to the medical director. 

On DreeMcCracken? 


Awe NOL Dre Dowar: 


O.F “Dr. Dowd? 
As Right: 
QQ. Dre Dyeueisealso aunrthe medicaliservicessaivision? 
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A. Yes. He works with me. 

OG; Can you, in Dallpark terms, Just tell us 
approximately what your caseload is annually? What number of 
claims are you responsibile for processing, given the description 
that you just told us? 

A. I really...I know there are figures. I simply 
don't know. Enough to keep me very busy, believe me. 

OT "ALT right. “Can we just’ trace for a moment 
more specifically your involvement in the asbestos-related claims, 
and can we first of all deal with the claims for asbestosis, and 
OGwl= takes lt) that those claims, while some or many of them may 
ultimately find their way to the advisory committee, at least at 
some stage, all go through you? 

A. Or Dr. Dyer. He may process most of the claims 
initially. I may see some, but Dr. Dyer, I believe, processes 
most of them. But I can answer any questions associated with the... 

eee ve VoucadsparcCicisar C1aime trom a Claims 
adjudicator? 

A. Yes. We will be sent a completed file with 
the minimal documentation in it, and we will be asked generally 
whether this claim should be listed for the advisory committee, 
whether it seems to have merit, and we will opine as to whether 
we feel it should be listed with the committee. 

Oe i take 1c, chen, in order that a claim be 
accepted for benefits, it must route ultimately to the advisory 
committee? | 

A. Yes, indeed. 

Q. I also take it that there are some claims which 
you yourself, or Dr. Dyer, determine are not worthy of being passed 
on to the advisory committee? 

A. Yes, indeed. 


Q. Can you help us as to what criteria you employ 
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Q. (cont'd.) in determining whether or not to send 
a particular claim for asbestosis on to the advisory committee? 

A. We want to see some evidence of...some x-ray 
evidence at least, on the record. We want to see possibly some 
evidence of pulmonary function deficit. We want to see, of course, 
some requisite exposure...some exposure that would account, 
that might account for an asbestosis change. 

If I can address myself to your question in this 
10 way, we...perhaps this is the best way to do it...we looked at 

forty claims that were rejected at our level, and not sent to 
the advisory committee because of our advice to the claims 
department. Of those claims... 
Q. Just so I get that straight, are these 
asbestosis claims? 
A. Yes. Asbestos claims - claims for asbestosis. 
Q. Was this a random sampling? 
A. A random sample of the rejected claims, and I 
am referring to the claims that have been mentioned by Professor 


Barth, in which he has perceived that we have rejected a fair 


When I read that, I felt that this was not 
accurate. We simplyvedounot dor that. 

What we do require and what we look for is the 
x-ray report from the chest disease service of the Ministry of 
Labour, and by far the greatest number...most of these claims 

25 will be from individuals who are surveyed by the chest disease 
service of the Ministry of Labour - they are part of Dr. 
Vingilis's survey and we found in our forty claims that 
twenty-seven of those claims had clear, unequivocal reports 
from the chest service, the surveillance program. We found 
that a number of others had an x-ray report plus a consultation 


30 
report, possibivy sorom, aoradiologist.., Other of these. forty had 


4 20 NumMbemoOLeciaims’ based on a single form. 


AG 87 (6/76) 7540-1171 


: x a . 
ST pebtik: .tanseninat = 3 
hue Gy ten 44 vdAsdiie pei ketone ae: 
- 6 eed? amen: ysvelvbn gti Ga agi ‘en ’ 

Vin-S situg. ..?o 20 eat ‘ve enint vey os 3 

BAGE Wo LEPC ih. Jak ow wh ad 
\e8 GOS 7) ,298 OF rae OW -..220Ren eens ete las 
1038 ww S.a4° See i + ? 


Sri 2 _eiegan’ on rah saben. 4 
ui aclteouw, to) mg Seay Ree ee a” 


a 


ae ho ae i of ad got ateed alle pee a 


‘S joee tod ae ‘Ss. too 35 besoetn? qate iain 


ig vbs 200. 30: sengnew dipthineee. # Ay ages 
;: . “3 = —— 7 
- Ris emndd lad Som TZ ey 


Bis Sth , ho hee) Page) S6e>) Ge Been, se 
| ‘tend TS 

* az osto - eniele wqveedes” Geet” a 
1:66 wohaey 6 pray Ga ..0 _ 
iS Uo S1Ghae Mobaes dh vA, 
Sten C10 Ita Sted svar) cede pabels one ae: eon 
i¢ el ee) acd gw ‘2aR? Uae senses Bad mit daide-@ 


a2 Sipe dons, Gg diate ne 
tsiy tliat i Saf) Sal 7 gee 
wis ‘o? Jtol ov tet One sterpes aaa Bene 
: M sat YO evivace SAB Ok [> Saag mt sett 
7 ee nw » Fog a > Dh ys etwas Jaa) Sa a birdies ca 
+> seo ey ‘1 devo Sin a8 one cries 
oO 258q oie gods = mouded ve aan 
mi oom a a a 
ee 19g ¢ 2 j 450" LUP Sete) | Seis ben g sis - 7 * . 7 f) 
bryol oF > Teele soogd Lim | a? 5 2 
, ; -. > 
mljejlvanss 6 wig Joga years Ae 


Jens ch don: eb ignite: we 
fialo vend) ane 1 con x yay eh @ 
bad vj10) eeaty bo ogden 
ra an 


10 


15 


20 


25 


30 


87 (6/76) 


- 9 - Stewart, in-ch 

Pot CONnt Us) mrcuseues reports Or. a Leport Erom a 
respirologist. 

We found no claims that were for asbestosis that 
were rejected solely on the form eight. 

Now you must remember, the form eight might contain 
the details of the report from the chest disease service, and 
if there was simply no indication from the report from the chest 
disease service that there were any changes that were compatible 
with asbestosis, we would not send that to the committee. So 
the primary, the majority of those cases which we rejected, had 
reports from the chest disease service. They either had them 
enclosed with the form eight, or we had them in our files. We 
do get copies of the chest disease service surveillance reports. 
We have thousands of them, and we can go to these reports and look 
up a name to see if that man has been seen recently by the chest 
disease service. 

Oreeosc Giat CVenl. tr tie parcacular claimant, in 
putting a claim forward, did not himself arrange to have the 
chest disease service x-ray get to you, you have your own resources 
LOrcommMand ss. 

A. We have them. 

O.. ().Ou Neve all-or them? 

A. Well, let's say that we might not have all 
of them. We have the copies of most of the reports done on 
individuals who have been in recognized exposure. We don't get 
copies of all x-ray reports that are done by the chest disease 
service in the surveillance work, but we do get the asbestos. 

Q. Can we step back just a minute so that we 
are clear, and it might help us if you can tell us what information 
gets to you in respect of an asbestosis claim, and how it gets 
there. 


What is all of the information you have when you 
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Q. (cont'd.) are making this determination as 
x to whether to send the matter on to the advisory committee or 
to, I take it, reject the claim at that stage? 
"4 A. We will have an idea of the type of exposure 
or the length of exposure, the duration of exposure. 
Q. Where do you get that information from? 
¥ A. That will be either from an investigation report, 
10 from our own investigators who have been sent out, it may be from 
a the company itself that provides a detailed...a detailed or not 
so detailed report on the exposure...or we may on occasion ask 
a the occupational health branch to aid us. 
We will try to have this information on file before 
a we dispose of that claim, before we send it to the advisory 
18 committee or before we elect not to send it. 
a MR. LASKIN: Mr. Chairman? 
DR. DUPRE: It*s just, I guess, that I need to go 
Wustwa, lgttle bit more slowly, Dr. Stewart, if we may. 
4 I want to begin with what you said a little bit 
20 earlier in your testimony, a while back. You become involved when 
a the Claims adjudicator sends you a file, is that correct? 
THE WITNESS: Yes, sir. 
Zz DR. DUPRE: Now, when you said that, the very next 
words that you said, after saying that the claims adjudicator 
4 sends you a file, was that you were saying that he is asking if a 
25 claim should be listed for the ACOCD. 
THEeWLING oo eevee Se VvOU May) OOo LodaG. 
DR. DUPRE: Oh, the adjudicator himself may ask 
VOUsCOmseWiethner OF NOt tCoOmroute at, to the ACOCD,. as opposed ‘to 
simply asking you for a medical opinion which it is your business 
to get? 


30 
e THE WITNESS: Well, they are one and the same. 
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THE WITNESS: (cont'd.) It's understood that...it's 

always understood in these claims that if we feel it has merit, it 
5 will go to the committee...whether they ask us directly on the file 

Gismicot,; sities ethe ssame things cant Sremember Gin’ every single case 

whether the claims officer actually said, 'should we list this 

with the committee'. In most cases he does, he or she does, but 

the intent is clear that when it comes to us it is to be either 


rejected or-sent to the committee. There is no other way to deal 


Le with that claim, and they want our opinion as to what to do. 

DR. DUPRE: Okay. Let's take it then that from 
time to time, the way they formulate a question to you may be 
somewhat different, but they want an opinion from you as to what 
Lodo? 

15 TAR WLINESO © Yes. 


DR. DUPRE: Now, if I can proceed one more little 
step. Since there is a file, there is presumably something within 
the file. 

THE WITNESS: Yes. 

DR. DUPRE: Now, within the file would be some of 

20 the forms? 

THE WITNESS: Yes, all the forms - the requisite 
forms, the form eight; there may be additional information 
atcached to thé sormevgnt. Itewill vary. Not all claims are 
the same, contain the same information. 


DR. DUPRE: Now as a general rule, in addition to 


< CieetOriee t1Ow Lirst Of all=let me dsk you this...if there is 
a form seven S, which is the employer form, that automatically 
Givestasrecord=in the: fileve, 
THE WITNESS: Yes. 
DR. DUPRE: ...Of an employer in whose employ 
30 the individual might have been exposed to the hazardous substance 


in question. 
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THE WITNESS: Or several employers, yes. 

DR. DUPRE? Okay. So the file at least then has 
established for you, the claims adjudicator normally will have 
established for you the occupational exposure and the length of 
time in which the individual was employed? 

THE WITNESS: Yes. Hopefully some accurate 
estimation of that. 

DR. DUPRE: Now, you mentioned at this point that 
one of the things that you look for is for some x-ray evidence? 

THE WITNESS § Yes. 

DR. DUPRE: Would the claims adjudicator normally 
have included x-ray evidence in the file? 

THE WITNESS: Yes. It may be attached to any one 
of the forms that he received, from possibly the doctor, or even 
possibly the claimant himself. But it would be usually from 
the doctor, attached to the form eight. 

DR. UFFEN: Which doctor? His prviate physician 
Or eC OMpanVPaOCLOly, 2 OL ce 

THE WITNESS: The physician who signed the form 
eight, who actually submitted the form. 

DR. URPEN? “But that ,could bevalcompanyrdocton, “or 
would it be his family physician? 

THE WITNESS se Rarelyea company* doctor. “Mostly a 
Family physician’. 

DR. DUPRE: Now, how frequently do you have a 
Situation where the x-ray evidence that is attached by the 
individual's physician to the form eight. is an x-ray that was 
taken by the Ministry of Labour chest survey, that was sent to 
ENC. 

THE WITNESS: Yes. Of the forty sample we did, 


twenty-seven had. 
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a Stewart, in-ch 
DR. DUPRE: Had that kind of x-ray? 
THE WITNESS: Had the actual x-ray report. 
DR. DUPRE: Okay. And others would have the x-rays 
that came from where, if not the MOL? Just from... 
THE WITNESS: Possibly a report from a hospital 
radiologist, possibly...occasionally from a respirologist, 
occasionally from death records, from the death certificate. 
Dm.) DUPRE.) Now, Lithink I've gotten straight at 
10 this point that the file has given you, in most instances, the 
record of exposure out of a form seven S - the adjudicator got 
that in there for you; the file has given you the kind of x-ray 
evidence that you have just discussed. Now at this point, when 
you were engaged in dialogue with Mr. Laskin, you said that you 
also, when you are examining the file, looked for some evidence 
5 Of pulmonary function deficiency? 
THE WITNESS: Yes. If it's there. 
DRE DUPRE: lf 1t Js. there 2 
THE WITNESS: If it‘s there. And it usually 
is when the report from the chest disease service is there, 
sy because they do pulmonary function studies, routine pulmonary 
Function Studies, Of a minor mature -— vital capacity and FEV I - 
that material is frequently appended to the x-ray report, from 
the chest disease service. And it is usually...it is usually 
set down in records that we have, that we store, copies of their 
reports. 

25 But it may not necessarily be on the file, but 
it generally is. 

Oureprinciparmconcern, | think, with, these fites, 
these early claims, is that there must be some x-ray evidence, 
and we place great strength on the reports from the chest disease 
service. 


ze MR. LASKIN: Q. Can I just explore that for a moment? 
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Q. (cont'd.) Does the report that you get from the 
x-ray service, does it, in addition to just having the x-ray, does 
it have a reading? 

Ae Cea cased Alagnosis and 1t will usually 
bee tarrlys firm. 

Q. Is the diagnosis based on the ILO UC 
classification? 

Re enNOw =tnere= 1S NO rating Classification. 
The diagnosis is there - no evidence of asbestos dust effects, 
no evidence of asbestosis - something, some statement to that 
effect that is clear - no change since last x-ray, no evidence 
of asbestosis or dust effects. 

Q. When Dr. Vingilis was here, he told us that 
he had his own internal rating system which, as I recall his 
evidence, went from numbers one to six, and each particular number 
had a specific description attached to it. 

A. This is the Ontario system that has been used 
Since 1936 in Ontario. 

Our Ou det tnaty 

A. Yes. Well, put it this way: They are starting 
to use the ILO system in the Ministry of Labour, but up to at 
least 1980, the Ontario system was used. But it's not a critical 
thing in rating the asbestos claims. 

The Ontario system was developed primarily for 
silicosis, and it's not really applicable after a three rating 
is reached, and generally speaking one would like to label the 
pre-asbestosis stage, if you will, as pre-asbestosis or asbestos 
fiber dust effect, rather than the equivalent code four rating 
for Sil rcosis, tue pre-silicosis. 

PeSOW VLG ws COND Lex Outs. 

Q. No one has ever educated us on what particular 


numbers mean, and that may be part of our difficulty. 
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rye (Sont. ad.) a woulcevou like, .. 
DR DUPRE: Dre Mustard, did you want to ask a 
5 question at this point that may lead to our education in this 


domain? 

DR. MUSTARD: I just wondered if we could digress 
for a moment and ask you to explain to us what you mean by the 
use of the term 'pre-asbestosis'. 

THE WITNESS: CGOUlOME StalcwOoucwoy Saying, Dr. 

10 Mustard, that since 1930, we Nave: fad an x-ray classification in 
the mining sphere, of pre-silicosis, so-called. We have 
developed an enormous statistical data system based on code four 
or pre-asbestosis, and code five rating or...I'm sorry...silicosis, 
or code five rating...code four is pre-silicosis; code five is 
Silicosis. 

Ns I will explain this system to you. 

So this concept of incipient pneumoconiosis, 
incipient silicosis, is one in which is incorporated the premise 
that there is an area between normality and abnormality in the 
chest x-ray. It is an x-ray concept that is not so abnormal 

20 as to be called silicosis, but is not so normal that be called 
normal. It is a halfway point in the spectrum of change that 
results in long-term exposure to mineral dust. It doesn't happen 
OVetMLOit, Lu S algradual thing, 

You have to ask the question ‘when do you diagnose 
Ssilicosis'? At what stage do you diagnose silicosis? 

2 I'll use silicosis as an example, before I get 

to asbestosis. 

So the Ontario Board has used the South African 
system since 1936, in which this pre-silicosis stage is 
recognzied...an incipient stage of silicosis. It's an x-ray 
classification purely, and depends on a characteristic pattern 


30 
that can be seen or perceived at least by a fairly experienced 
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THE WITNESS: (cont'd.) reader, and which has 
been used by many physicians attached to the chest stations 
throughout Ontario since 1929, when the chest stations for 
the surveillance of miners were first established under the 
Mining Ack. 

The Ontario system developed out of the South 
African classification that started off with codes. A code one 
was a perfectly normal chest. Code two - a slight increase in 
the markings that you would see in the chest x-ray. Code three - 
a moderate increase in the linear markings in a chest x-ray. 
Code four - a slight disruption of the pattern, with a beginning 
lace-like or net-like change...they called it arobrization, where 
there was some obscuring of the normal pattern, possibly also 
including some very small pinpoint, pinhead-size inclusions 
that were not recognized as nodules. 

The next stage would be a stage where you could 
see frank nodulation - nodulation that was visible, possibly 
one to three...around two or three millimeters in diameter - 
scattered in the upper lung fields. This is when you reached 
your code five, which is silicosis. That's when you could say, 
I can just barely diagnose silicosis. 

So we have the spectrum of change. Based on 
this classification we have developed a very large statistical 
data bank in which various cohort analyses have been done over 
the years involving different age groups, starting in different 
periods in Ontario and being followed, and resulting in prevalence 
of fours, prevalence of fives, incidence of silicosis per 
thousand manyears of exposure, etc., etc. 

We published at least two fairly large reports on 
the statistical analysis using this system of coding. It's 
an X-ray code. 


Now, when we were asked to consider the coding 
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THE WITNESS: (cont'd.) of asbestos, it's clear 
that up to code three it's probably fairly easy, but after that 
it's not as easy - although if you look at your serial films...and 
once again, this depends largely on the analysis of serial films... 
in a particular industry, say like Johns-Manville, or in any other 
industry in which the changes due to the asbestos inhalation are 
somewhat characteristic of that industry, while I'm not expert 
in this field I do understand that asbestotic changes, changes 
due to asbestos, and the asbestos dust effects, have a slightly 
different pattern depending on the industry - whether it's textile, 
whether it's asbestos cement, or whether it's mining - there is 
a characteristic pattern. One is more coarse than the SLner, Vor... 
so that if you are going to develop the concept of incipient 
asbestosis, it has to be done within the context of the industry 
which you are interested in. It's not really very easy, as you 
can, say in silicosis, but even then it's not particularly easy 
either, but it's more applicable there, to develop a general rule 
ChaceyoueGan apply to, all aindustries. 

The concept of a pre-silicosis can generally 
apply to most of the mining camps in Ontario, because even though 
many mining camps have a characteristic pattern of silicosis 
that is distinguishable..the pattern of silicosis that develops 
in the Elliott Lake camp is quite distinguishable from that 
developing in the gold mines, early on at least. It is certainly 
distinguishable from the foundries. 

So while silicosis is characterized by nodulation, 
the pattern is slightly different depending on the industry 
concerned. 

SO pre-asbestosis, we were asked to develop this 
concept more because of the Elliott Lake special program than 
anything else. 

DR. UFFEN: Asked by whom? 
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THE WITNESS: We were asked by our Board. 

In developing the program for Johns-Manville, for 
the asbestos industry, we had to - from scratch - develop or 
define pre-asbestosis, because it had not been done before. It 
had not been done on a structured basis before, because we have 
no statistical system and haven't developed any statistics in the 
asbestos industry as we have done for the mines. There is a total 
lack of statistics, and it was simply because the mining 
industry in the fifties decided that they wished to look at their 


10 


industry that we developed this statistical system, and we 
developed a nominal role that probably embraces now sixty thousand 
miners with hundreds of thousands of records associated with it. 
Am I getting there? I don't know whether... 
15 DR. MUSTARD: No, you've gotten there. Let me 
ask you some questions about this... 
DR. DUPRE : Just so that I can be sure that he has 
gotten there, Dr. Mustard...when you refer to having been asked 
to define the pre-asbestotic condition, are you referring to when 
you were asked to set up a guideline for asbestos fiber dust 
zo effects? 
THE WITNESS: We weren't asked specifically to 
develop that. That was...we were asked to take the Johns-Manville... 
the Elliott Lake program, the special program, and apply it to 
Johns-Manville. 
25 In order to do so, we had to develop the pre-asbestosis 
concept: 
DR. DUPRE: The pre-asbestosis concept being what 
you "wound ™@up.. . 
THE WITNESS: Yes, sir. 
DR. DUPRE: ...writing down as the asbestos fiber 
30 dust effect guideline? 
THE WITNESS: Right. 
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DR. DUPRE: Thank you. 

DR. MUSTARD: Let me ask you a few other questions 
related sto: thisiwery. difficuit. subject. 

As the quality of x-ray. imaging has improved, has 
that had any impact at the point in time of the process when you 
define someone as having asbestosis as opposed to pre-asbestosis? 
Am I making myself clear? 

In other words, you take the fibers in and as 
the changes in the lung progress, you reach a point at which you 
can pick them up on x-ray examination. As the sophistication 
of the imaging techniques improved, the possibility of earlier 
detection is increased. 

Is there any impact of that... 

TUR WLINESS:. DL think that it's very relevant, 
of course. There is no doubt that the better your x-ray the 
more confident you will be of what you are trying to do. Bue 
insofar as our x-rays are concerned, or the x-rays held by the 
chest disease service, there hasn't been much change in the 
technique and the quality in the last ten years or so. in? fact; 
some of the better x-rays in the mining industry were taken in 
the fifties and sixties. 

DR. MUSTARD: Okay. Let me take it in a slightly 
different context. Some of the other approaches to it, in our 
professional trade it's called imaging, are coming on the market, 
and some of them in the field in which I have some experience 
are very powerful. Let me pose a problem for you. 

If I take coronary artery disease, the standard 
method for us to make a diagnosis of heart disease Ls, “of “course, 
when you come down with the symptoms that are caused by the 


underlying process. 
You can use x-ray and imaging, certain invasive 
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DR. STEWART :(cont'd.) techniques, to show the 
state of the coronary arteries, as you know, and you can say that 
the person is likely to have a heart attack by looking at the 
condition of their arteries, but that imaging technique is not 
as sophisticated as some of the more fancy ones coming on, which 
use a totally different technique which will show very early 
changes in the vessels, in the coronary arteries, before you can 
show them with an x-ray technology. 

THE WITNESS: Yes. 

DR. MUSTARD: I guess the question that comes up 
to me in terms of the definition of pre-asbestosis which you 
are using, if that technology can be applied to the examination 
Or a, lung so that vou can pick out the fibrotic changes before 
they can be picked up by the x-ray technology, would that mean, 
therefore, that you would have to shift the diagnosis of pre- 
asbestosis down to what that imaging technique is able to show? 

THE WITNESS: If we were convinced that there 
was a significant difference in time between those two, whether 
there would be two, three or four or five years difference, I 
couldn't really say whether it would be useful in this particular 
Context. 

I haven't really given that thought. I haven't 
really thought of that, of altering our guidelines by virtue of 
a new technique. It would have to be given some thought. 

DR. MUSTARD: Let me pose the dilemma it creates 
for me, and I'll explain to you what is in the back of my mind 
so that you can then respond with sort of everything up on the 
table, so to speak. 

From the testimony we've heard, and indeed from 
some of my own experience, the process probably begins very 
early after the exposure, the changes that will take place and 


the stimulus to the £ibroblasts to proliferate, etc., and the 
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DR. MUSTARD: (cont'd.) long process that goes on 
before it becomes technologically measurable through x-ray or 
produced clinical symptoms that, as a physician, you recognize. 
Therefore, one is caught in the biological process versus the 
clinical recognition. End of question. 
My interpretation of what you said about 
bre=~asbestosis, it‘s a technological definition, not based on 
10 the biological process itself, but based upon when you can 
detect those changes using an x-ray technology. 
THE WITNESS: It's an x-ray technique, yes. 
DR. MUSTARD: But that is the principle, and if 
I come along with a more sophisticated technology and can pick 
up these changes earlier, if I was applying that rule then I 
15 would have to use the term pre-asbestosis at an earlier stage 
LO BGIeUNTecOly cor oUt . 
THE WITNESS: I would agree. 
DR. MUSTARD: Okay. I think I've got the feel 
£0 120 now. , Thanks. 
MR. LASKIN: Q. Just coming back to the information 


oe that you have, you have told us you will have...I see the 
Chad mdti es 
DR. DUPRE: I just want to make sure, counsel, 
that you pursue the code numbers. 
MR. LASKIN: Yes, I'm going to. 
25 DR. wOUPRE: Good, because silicosis was 
beautifully explained and... 
MR LASKING:) ) No, Lom going. to. 
DR DUPRE elcome rO ly walt ulOLr cne Next Step. 
MR. LASKIN: Q. We have the forms and we have x-ray 
evidence in, I take, most cases. Can you now give the explanation 
30 in the asbestosis field, in the asbestos field, which you so 
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: Q. (cont'd.) articulately gave to us in the 
Silicosis side? 
if 5 A. I said that the chest disease service does 
not normally use code four to describe the changes in the chest 
ql x-ray that one would interpret as pre-asbestosis. They will... 
rather than coding them, they will describe them. They will 
4 describe changes that relate to the linear pattern in the lower lung 
field as being siightlyeincreased, or islight interstitial 
10 change suggestive of mild fibrosis, slight blunting of the 
costophrenic angles. This will be the description in the chest 
x-ray. It won't be a code four, it will be an actual description 
of the changes, and the conclusion - asbestos fiber dust effect, 
possible, or early asbestosis. 
Op eels there 1n fact a code for ashestosis, .lying 
bs behind sethe descriptions: 1 take it fromiDr. Vingilis... 
A. It can be used, if you wish. I don't see 
any reason why you can't use a code four for pre-asbestosis, 
as long as you understand the context in which it's being used, 
and that it's not as precise. But it's a method, it's a language, 
20 but it's better to describe what you are saying. 
Pie weonplLeciate that. Tf athinkathe difficulty 


we are having is that we heard some evidence from Dr. Vingilis 


this code to asbestos, but we didn't get any elaboration as to 


what the numbers meant and what was the description opposite the 
25 


numbers, and as I listen to your evidence I thought you were 
describing the: eodesas iteapplied tousilica and silicosis... 

Pm See 

Obey oano Myecqlestionstaq you really is, sif<there 
is a comparable code applicable to asbestos, can you give us that 
description? 


30 
A. No, I cannot. There isn't a comparable code. 


] where he mentioned the use of this code and the application of 
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Acoma dd. )ieclt st okay up <to, the,.code three, the 

changes that are covered under the code three rating of 
5 silicosis can be applied to the asbestotic, or the asbestos. 

DR. DUPRE: That's where I wanted to get in my 
very slow way, so that once again, a one would be perfectly 
normal. 

THE WITNESS: Mmm-hmm. It's rarely used. 

DR. DUPRE: A two would be a slight increase markings, 

10 a three would be moderate linear markings. 
THE WITNESS: Yes, a moderate increase. 
DR. DUPRE: Okay. 
MR. LASKIN: Q. And when we get to four? 
THE WITNESS: A. A four under the silicosis 
ae system is called arborization. In other words, the typical 
sort of tree-trunk pattern, without the leaves, that characterizes 
the pulmonary tree is somewhat obscured and distorted by a lacy 
change, a characteristic...it's hard for me,.to describe, I suppose, 
but it's definable and it's accompanied by little inclusions, 
pinhead inclusions, so it's recognizable and you don't really have 

20 to describe it if you’ are describing it in a miner. It's code 
eleithe Oh | ileN eee belaleheseras bsnl 9) aig: 

Now, in the asbestos case, the changes are not 
quite the same, because first of all the changes in pre-asbestosis 
are in the lower lung fields and they are interstitial and linear, 
they are not nodular. The pattern is not altered in the same 

we way in these early changes, in the asbestos case. 

So while there are some vague similarities between 
the code four as it applies to silicosis and the changes that 
apply to asbestosis, they are not really synonymous, and the 
South African system wasn't developed for that in the first place. 

DR. UFFEN: You've put something to rest, because 


30 
it may not be important. Is there a similar situation with respect 
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DR. UFFEN: (cont'd.) to lung damage from radiation, 
healthy particles or something like that, and could they be...what 
5 is in my mind is if there is, can there be any confusion between 
rediation and. 
THE WITNESS: No, we have never used that. We have 
never used thatusystempat.allefor: .& 
DR. UFFEN: In the Elliott Lake case, where a man 
may be exposed to silica dust and the... 
10 THE WITNESS: Oh, I see. I see what you mean. 
DR. UFFEN: You used that as the stepping stone to 
the asbestos case? 
THE WITNESS: No. We have never...it has never 
been recognized that radiation has influenced the development of 


Silicosis, or the pattern. 


oq DR UFFEN: “Or of- asbestos? 

THE WITNESS: Or of asbestos. 

DR. UFFEN: There is no synergism going on? 

THE WITNESS: It has been...there has been 
speculation on this, but simply there is no data that ever 

20 Supported such an association. 

So really, the pre-asbestosis stage should be 
described, rather than just coded as a four, because the 
South African system was not designed particularly for that. 

MR. LASKIN: Q. And what you get is a 
description, not a number? 

ai THE WITNESS: A. A description, yes. A description. 

Q. Are there any cases which come forward to 
you, claims for asbestosis, which don't carry with them x-ray 
evidence? 

Ave Yes, ~but welwilletry toysecures ity fandiwe 

30 have on occasion secured the x-rays ourselves, to look at. 


We will not deal with a claim unless we have some 
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A. (cont'd.) x-ray evidence. 

Q. So I take it we can all be assured that no 

5 claim will be rejected without x-ray evidence? 

Re Higby suniikely.. Highly unlikely. 

Q. But possible? 

Reaelewoul de tkenco Liink that. one couidn’t slip 
through, but I think the chances are low. I suppose it's 
pessible, but... 

18 DR. UPFEN: Do you look at these x-rays, or do 

you accept the evaluation of the person who has submitted them 

to you? Sometimes it's a chest industrial expert, sometimes 

1t Sa ohysician Of a hospital. Do you double-check on that? 

THE WITNESS: We know...out of the forty cases 

15 of the sample, we saw two. We got x-rays on two occasions, 
ourselves. We accepted the evidence on twenty-seven of the x-rays 
that were submitted by the chest disease service. 

MR. LASKIN: Q. So if Dr. Vingilis's service 
sends in x-ray evidence on a particular claimant, I take it your 
branch will, in effect, accept that evidence? 

20 THE WITNESS: A. We will. 

Open eri cito mu ltethne x-ray evidence 15 coming 
from another source, do you automatically accept the other source 
Or do you do your own analysis Or reading of the x-ray? 

A. We may accept it and we may not. We may 
ask for the x-rays. I really can't tell you exactly. It depends 

2 on the case. It depends on the circumstances of the case, the 
feel for the case that we have. I'm afraid every case is different. 

MR. LASKIN: Dr. Mustard? 

DR. MUSTARD: Do you ever have a situation in which 
the x-ray evidence has been prepared by a group external to the 

30 chest service of the Ministry of Labour? 


THE WITNESS: Yes. 
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DR. MUSTARD: It could be from the Ottawa General 
Hospital, or some place like that, andwhich the family physician 
submits? | 

THE WITNESS: Yes, we do. 

DR. MUSTARD: Do you ever have that evidence in 
conflict with evidence from another source? That is, two 
different interpretations of chest x-rays? 

THE WITNESS: I have never...I cannot remember...I 
can't remember such a situation. I have not seen all the claims 
which have been initially processed for asbestosis. 

DR. MUSTARD: Let me pose a question, a theoretical 
question. How would you handle the following situation: You have 
a claim that has been submitted in which the x-ray evidence and 
the family physician evidence has come from a source such as a 
large community hospital. You also have evidence, say from the 
Ministry of Labour's chest service, of x-rays, and there is a 
conflict - the one says yes, there are changes, the other one 
says there are not changes. 

THE WITNESS: That's possible. 

DR. MUSTARD: How would you resolve the difference 
of opinion? Would you automatically accept the chest service's 
Opinion over the other one? 

THE WITNESS: We might in some instances, and we 
might not. I suppose it depends on the other evidence in the 
file. 

We will look at the duration of exposure, the kind 
of exposure he has had, his age, and the likelihood that there 
will be changes that will be due to asbestos, and we will have 
to weight this evidence and decide. If there is any doubt, we 
will refer it. Generally we will refer it to the committee. 

The claims officer has often asked us to do, and 


we have often done so despite the fact we have felt that it's npt 
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THE WITNESS: (cont'd.) necessary. 

DR. MUSTARD: And the committee would have on it 
people from the chest service who could be responsible for one 
part of the x-ray evidence... 

THE WITNESS: Yes, yes. 

MR. GASKIN: ©. Can I just...and I'm sorry to 
pursue this at length, Dr. Stewart, but can I just make certain 
about the twenty-seven cases that you referred to? | 

THE WITNESS: A. Right. 

Q. There is a statement on page two point fourteen 
of Professor Barth's study, where he talks about what he calls the 
asymmetrical pattern of response by the Board's staff doctors, 
in the full paragraph on that page, and midway through the 
paragraph says: 

"However, in twenty-seven claims of those 

sampled, the case was not forwarded on to the 

ACOCD, apparently because of a negative report 

OnUChe eight. S form.! 

A. Yes. 

Jie Now, are those the same twenty-seven cases that 
we are talking about? 

A. We don't know, but the eight S form may well 
have contained a report from the chest disease service. 

Oss thCheLUuntesmrotmeree what, now? 

A Le saOCLOrusS = rorn. 

O.. ‘The claimant's own...it's at page two point 
Ciree five of Proressor Barth, sand 16 is, I take it, the 
claimant's own physician's report? 

Awe LeS ata cht. ves. 

PeeMaveanwel s SONdgi tf mein Lact saNcopy OL aslettar 
received from the chest disease service...maybe. 


DRewWUrnite Can Letake 1t,, Dr.) Stewart, that the 
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DRy DUUPRE-= (cont /d.)e) xX=ray material that is in 
the file will normally just be appended to the eight S form, 
because I note that the eight S form asks the physician to fill 
in chest x-ray, where and when? 

THE WITNESS: Yes. 

DR. DUPRE: And presumably if he has ticked those 
Cine sel. eee wt swe lip. yarliice Ud ing). es, 

THEOWLINESS-eo Yes... 9) Dr. Vingi lies name is 
frequently mentioned on that eight S form, or one of the names 
of the physicians at the chest disease service. On that... 

DR. DUPRE: And indeed right on the form eight S, 
there 1s a box in which findings are to be written. 

THE WITNESS: Yes. 

DR. DUPRE: Then 'pneumoconiosis present, 
tuberculosis present' and a box in which presumably the reader's 
name will appear? 

THE WITNESS: Yes. 

I suppose it's technically possible that only an 
eight S form will be there, but as long as we have the information 
relating to the chest disease service report, that's what we want. 
That's what we would like to rely on, and even if it isn't there, 
we can go to our own records and probably will find this man's 
reporc. 

MR. LASKIN: The impression at least I have from 
reading what Professor Barth said here was, that you and Dr. Dyer, 
in making a determination as to whether to send the matter on 
PUmCUCHeR UCD mOLeLOslejCCt thiesmattem~man situations where the 
claimant's own doctor had given a negative report chose to reject 
the matter and not send it on, and the impression at least I had 
from reading this was that you were relying on the claimant's 
physician, whether or not he had any particular’ skill or not in 


the diagnosis of a chest disease. 
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THE WITNESS: A. No, we don‘t. No. tI don't 

remember a form eight S in which the family physician reported 
: no evidence of the disease, because I presume that he is sending 
in a form because he feels that there may be some changes. 

Q. So what you are essentially telling us is, you 
are looking for x-ray evidence? 

A. Yes, definitely. 
1c DR. gUSPENe the schest...Dr. Vingilis's chest. ..whatever 

it's called...if they send over a report that says 'no change', 
is that the end of it? 

THE WITNESS: We will take that as not enough 
evidence to send to the committee. If the X-ray is reported and 
is described, it usually is 'no change in the parenchyma, no 

15 change in vital capacity, normal pulmonary function, normal FEV 1,' 
we will simply not send that claim to the advisory committee. 

DR. UFFEN: There is a problem for people outside 
the system, like me, maybe built-in to my nature. The evidence 
comes from the chest division to an individual like you, who has 
to make a decision to send it to a committee, where the judge 

“au will be the person who sent the recommendation in the first place. 

THE WITNESS: He is one of seven members of the 
committee. 

DR. URFEN«.) Later on) Il would like to come back... .I 
don't think this is the appropriate time, about how the committee 
25 Operates, what is a quorum, who is there, etc., because that will 

probably answer my question. 

THE, WEINESS: Can. I just add something here, to 
explain? 

DR. UFFEN: Yes. 

THE WITNESS: Perhaps we should look at the number 

30 of claims that the committee itself rejects. In other words, the 


Ones we send over. 
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THE WITNESS: (cont'd.) Professor Barth has said 
that between 1975 and 1980, a hundred and nine claims were processed 
by the Board that were never sent over to the committee. 

But between 1975 and 1980, of the claims that we 
sent over, sixty-nine were rejected by the committee as showing 
no asbestosis. 

So I'm saying that while we are rejecting a few, 
the: advisory committee is still rejecting many of those that we 
send over. So if they were only rejecting one or two...but they 
are not. In 1978, they rejected nine new claims that we sent over. 
In 1979, they rejected thirteen. 1980, well, looks like sixteen. 

In other words, every year they reject, on occasion, 
more than they accept. So I think we really feel that we are 
doing an initial screening that is not that harsh, because there 
is an awful lot going through that are themselves rejected by 
the committee of the whole. 

Pesupopose i should point that out to you. 

MR. LASKIN: Q. Why don't we go to Dr. Uffen's 
question... 

DR. DUPRE: Just before we do, because that's the 
ACOCD route, let me dispose of one last thing. If your decision, 
Dr. Stewart, 1s not to forward to the ACOCD, and you report ‘that 
back to the claims adjudicator, correct? 

TOW NEOs. GOLLee G. 

DR DUPRE NOW; mle Claims aa judicator at this 
juncture cannot deny the claim, as I understand it. He has to 
send it to the claims review branch. 

tone WLINE Sos | yes: 

DR. DUPRE: Now, has the claims review branch 
ever asked you to reconsider? 

THE WITNESS: I think they have, and I can quite 


conceive that we would, on their request, send it to the committee. 
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DR. DUPRE: Okay. 

THE WITNESS: No question. We do not...if they 
have some particular concern, we will end up by all means, send 
it to the committee. Yes, very much so. 

DR. DUPRE: That"s an important thing for me to 
bear in mind, because that's a reminder that there is a check 
on the claims review branch, and if they find any reason to 
question your opinion, then you will route it to the ACOCD? 

THE WITNESS: Yes. On occasion it has gone to 
the appeals adjudicator, and they have requested it. Not 
necessarily asbestos, other claims, and we have said yes. 

DR. DUPRE: The general family... 

DR. UFFEN: Just so I understand the Chairman's 
point, there aren't any medically-qualified people in the claims 
review branch, so they would be having to send to you a request 
for reconsideration of medical decisions, when they aren't medically 
qualified? 

THE WITNESS: No, they may have some comment on 
the duration of exposure, or they may point out that the family 
doctor has strong views or something. Once again, it... 

DR. UFFEN: They would review the whole file, 
including the various medical contributions that might have come - 
the type that Dr. Mustard mentioned earlier on? 

THE WITNESS: They look at the whole file. They 
are not going to get into the business of who is correct. 

DR. UFFEN: No, but they could recognize if there 
was a disagreement? 

THE WITNESS: Yes. Oh, yes. Definitely. Very 
much so. 

We certainly would not put up any fight if it 


were...if there was insistence. 
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DR. UFFEN: Then it's going back to this advisory 

committee, it can go this way up there and it keeps coming back 
5 to this advisory committee. Okay. 

DR. DUPRE: Now, I guess we are ready for the 
advisory committee, counsel. 

MR. LASKIN: Q. Just one last question. If...to 
follow the Chairman's point...if the claims review branch does 
want the matter reconsidered, does it have direct access to the 

10 advisory committee, or is the routing always through you or 
Dr. Dyer? 
THEeWEINtoo: A, liey will come* back to ws. 
Weed 7 Set hoo aa fo ae Then we get to the advisory 
committee, and just before we outline that can you just tell 
fe us what you send to the advisory committee? 

A. We automatically send all claims that may 
relate to any mineral dust disease - silicosis, asbestosis, 
talcosis, hard-metal disease, methylene syenite pneumoconiosis, 
shaver's disease, bauxite pneumoconiosis - we will generally try 
to send them all these cases automatically. 

20 QO. If it’s a claim for asbestosis, what 
information do you send along to the committee? 

A. We send everything we have on the claim. We 
send all the details we have of their exposure, including 
investigation report if we have it, if we've had to send out 
someone, because someone has worked fcr many different employers, 

2 we send copies of any ccnsultation reports, any tissue: reports 
that we may have on file - everything we have in the file, the 
committee gets. 

Crm Do. they, getein thescorm in which you got: it, 
or do they get in some summarized form? 

Meas Oneeno, noe eCOpies Of Everything. “Copies 


30 
of everything. We do not summarize anything for the committee. 
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q Q. So everything that you got, they would get? 
Aa. .teSs 
4 P Deveoleee. They oct uaecopy of the entire file? 
THE WITNESS: Absolutely, yes. 
4 MR. LASKIN: Q. Superimposed on that, do they get 
any additional opinion from you? 
¥ THE WITNESS: A. No, never. Absolutely not. I 
HGanot GUuteMveOpinionein- sb paskyror their Cpinton, Orel effect 
10 we are asking for their opinion. I never intrude, and never have. 
q DR. UFFEN: Just in passing, would there be included 
any information from a previous claim, which may or may not be 
i related to the one under consideration? 
THE WITNESS: Yes. Some claimants have more than 
7 one claim going at once. It's possible, but... 
Ss DR. UFFEN: The example I have in mind - a young 
q man has an accident and there is a claim relative to the accident, 
in your file somewhere. 
Sometime later, up comes a claim related to chest. 
E Do you go back into the old files? 
20 THE WITNESS: I can't remember an occasion. I 
4 would like to think that, yes, we would be sharp enough to send 
this information to the committee if it existed. It's possible 
that we might get a claim in from a man who we wouldn't know had 
another claim. That has happened, and there is no assurances 
that he would necessarily... 
25 DR. UFFEN: You would see...do I understand 
you correctly...you would see it asethe proper thing to do, .if 
you found there was a pre-existing claim, to mcludce -Enac 
information? 
THE WITNESS: If it had some relation to the... 
on DR. UFFEN: And you would make that judgement? 


THE WITNESS: Yes. If the man who was submitting 
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J THE WITNESS: (cont'd.) a claim for asbestosis had 
a broken leg, I don't think I would - if that was the clain. 
4 5 DR. UFFEN: But you make the judgement? 
THE WITNESS: Yes. 
q DR. UFFEN: What I have in mind is, miners roam 
around a lot. There may be five years at Elliott Lake, and then 
: ten years at Asbestos, Quebec, and maybe somewhere in South 
Africa for awhile, and it's not impossible that in such a case 
4 10 there could be an existing file for different circumstances in 
the different mining camps doing the different ore mineralogy. 
SHE WITNESS: Yes. Of course, in the case of a 
E miner it's easy because we have his total exposure in the Printout 
that we get, or a writeout, very easily. So there is no problem 
4 ” there. The advisory committee receives...but as far as... 
DR- UPPEN:” One final question.” Does the claimant 
r have access, or his representative have access, to those old 
files, too? 
THE WITNESS: I suppose he would under the proper 
ComLext. OL. ULten, you are~gqetting into areas where I am a 
20 itttle bit shaky on terms of access, file access: 
DR. UPFENS* YOu may be shaky. “i'm ignorant. 
THE WITNESS: I presume the whole file is 
available, once it reaches a certain appeal stage, and I 
presume...I'm shaky there. 
MR. LASKIN: Q. What opinion are you asking the 


oe advisory committee to make on a particular claim for asbestosis? 


file to them? 
THE WITNESS: A. We have been sending files to 
the committee for fifty-five years, and when we send a claim to 
30 the committee for asbestos, they know what we want. They know 


that we want a diagnosis, and we want an estimate of the impairment 


] What specific questions are you asking to them when you send the 
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A. (cont'd.) or the disability that arises from 
that. 

That is the sole consideration that they are given. 
We do not ask them anything more explicitly. 

Q. And when you use the word impairment, because 
you said impairment or disability, and I just want to make sure 
we are all on the same wavelength, are we talking about impairment 
in the sense that Professor Barth used it - physical impairment, 
10 a medical concept? Is that what you are looking for? 

A. Yes. Impairment resulting in physical or 
functional disability. 
DR. DUPRE: Just one question. This has to do 
with what is in that file that you are sending to the ACOCD. 
You mentioned, Dr. Stewart, in your evidence, 
1s words to the effect that if we have needed an investigator's 
report, we have included the investigator's report or reports in 
the file. 

Mhesinvestiqator's reports, vas I jinderstand them, 
would relate to exposure to the substance and for how Long and 
20 with what employers. My question simply is this: You, yourself, 

Or your particular branch, would not have requested those 
investigator's reports, would they? It would be the claims 
adjudicators? 

THO OVINE Sos axes, ethiesclaims adjudicator... 

BR DUPRE: Would) put them in the file? 

25 THEeWLINnSS'. Rigityericant. 

DE DUPRE: (Okay. 1 just wanted to: make sure 
wieVehe UP Balelsl elayehe, lesa cme sek ays 

THE WITNESS: The file.+.we hope and we expect that 
the file will be fairly complete before we receive it from the 
claims branch. Otherwise, we would have to send it back. 

MR ee LASKIN: O. to take it, by the way, just before 


30 
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Q. (cont'd.) again we get to the ACOCD, there 

are no cases of claims for asbestosis where you personally would 
5 conduct any physical examination of a claimant? 

THE WITNESS: A. We never do. We will not...we 
never, under circumstances, bring the individual in, in initially 
disposing of the claim. We don't do it. 

OP LCAIneOUMLC ules wi ist Ot all iwith respect to 
the ACOCD, who are its current members, and can you tell us how 

i long each of those members has been on the committee? 

A. The chairman is Dr. Cecil Roerbeck. He, for 
twenty-five years or so, was head of the qivision- Of) chest. ..now, 
chest diseases in the Ministry of Health. My terms may be a 


little inaccurate, but he was in charge of the provincial chest 


a couple of years ago. 

He came on the committee in 1961, as a member, 
and became chairman in 1976. 

Thesnexct member, Dr. Vingllis. “Dr. Vingilis was 
with the Ministry of Health for many years in the chest disease 

20 services, and was principally engaged in the screening of surface 

industries in Ontario - that included asbestos and quartz, and 
other industries that had some potential hazard. 

He came on the committee in 1972. 

Dr. Walter Mehle, presently is employed by the 
Ministry of Health as a...oh, I'm afraid it escapes me, his exact 


25 
title...so I can't, I might as well not guess. He came on the 


é 
7 
E 
f 
3 
i 
4 
3 15 clinics for many years, and retired from the Ministry of Health 
4 
4 
2 
J 
E 
| committee in 1972. 
Dr. Joseph Budlowski. He was also with the 

Ministry of Health, and laterally with the Ministry of Labour, 

for ten or more years, until he retired last year. 
30 Dremian (ROOSsERLOnO 6. EDI... Roos Came to be employed 


by the Ministry of Labour in 1974. He became a member of the 
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econ cl jaeecComnlcetee =n .975. 


Dr. Gray came on the committee in 1973. 


ol 


Dr. David Muir came on the committee in 1978. 

AS eteb Mal Chey beg wie 

DR. DUPRE: Seven members, is that correct? Now, 
Go 1 take it from this, Dr. Ritchie (sic), that Professor Barth 
is in error when he reports that the advisory committee...this 
We is on page four, two...that the advisory committee has only five 
members, and that the other individuals that are involved with 
it are consultants? 

Las WL tNGoos kL ancluded Dr. Muir. ~I include him 


as va consultant, with Dr. Gray. 


15 Dr. Gray in the seven, but actually you agree with Professor 
Barth's description, they are not members of the committee, they 
are consultants? 

THE WITNESS: No, I consider them members of the 
committee. 

DR. DUPRE: Oh, you consider them members? All right. 

ot THE WITNESS: I think they always have been 
considered members. Dr. Ritchie is not...Dr. Ritchie would be 
a consultant in the sense that he doesn't sit with the committee. 
He is consultant to the committee, consultant to the Board, but 
Since there is so much interaction between Dr. Ritchie and the 

me committee and the Board, it is a de facto type of situation 
Phere. chink. 

DR. MUSTARD: = Could I-ask qa question about this? 

It seems to me from the description, the discussion, 
you could structure a committee with ten people on it, and you 
could therefore draw those ten people from any jurisdiction. Is 

30 |e) ga meats wee Cop wi by There is no set rule as to where they should come 


from or what the total membership should be? 


z DR BUPRES ss OoOLtyY. YOU included both Dr- Muir and 
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THE WITNESS: That is true. There is no set rule. 

DR. MUSTARD: And if you wished to do that, you 
would simply draw the names up and have the Board approve them? 

THE WITNESS: Yes. 

DR. UFFEN: Is it your understanding that they 
are there in their professional capacity as experts on chest 
disease in one form or another, or that they are there partially 
representing their constituency? Like the department of health... 
10 THE WINE Coca Onyeno.nO.w sneres Sa definite 

separation and there is no interaction at all. They are purely 
to advise the Board. We have had no problems of overlapping or 
of conflicting interests. That has never arisen. 

It has been, to me, a wonder how it has gone so 


well for so many years, and worked so well. 


us MR. LASKIN: Q. Is it there to advise you or to 
advise the Board? 
THE WITNESS: A. The Board. They simply go 
through me as the liaison between the Board and the committee. 
Q. You consider this committee advisory to the 
on Board, rather than being advisory to you as one of the Board's 


physicians? 

Ae Ob, tO Che, Board. They simply send their 
reports through me, presumably because these are medical reports 
and they would like to send them directly to a physician. 

Q. I see. I think the analogy that we had 

25 before, and I think this was put by the Chairman and I hope I 
BUtebissanalogy accurately ~toupr. Wingilis, that the relationship 
the advisory committee had was the same kind of relationship that 
a general physician might have seeking the expert opinion of a 
specialist? 

Peele aC lUdLaraci pr OL tO Lo 7G all the reports 


30 i ‘ : 
were directed to the chief claims officer. 
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a Q. Not even through you? 
A» “Now 
4 5 Opauy OUunvescotelLougsays noO;',, forthe, record. 
Ase. Nos 
q DR. UFFEN: So when you say ‘advisory to the Board', 
do you mean the corporate board or do you mean the Board, the 
E corporate board and its servants? 
THE WITNESS: And its divisions, the division...we 
10 use the word board rather in a wide fashion. When we might 
q mean that the report is going to a specific division or department 
of the Board, the term is sort of a universal term that we... 
4 DR. UFFEN: This might be tidied up for me, Mr. 
Laskin, if you were to pursue how and who appoints them. 
3g He MR. LASKIN: Linegqoi noetor 
DEwe VPP EN: see Thankyou. 
r MR. LASKIN: Q. Well, let's start with that. 
Who does appoint these members of the advisory committee? 
THE WITNESS: A. The board, the corporate board, 
: has to approve the appointments. 
20 Oe Tol tear ohiteWiratiinpuis if any, do you have 
y into those appointments? 
Epeoeeenrsonally.? 
4 O tives 
A. Not much. Not really any direct input. The 
a appointments, of course, have to be mutually desirable and 
23 acceptable, but once there is a meeting of the minds in respect 
| to a replacement, it is confirmed by the Board. 
Q. Presumably the Board is getting some recommendation 
from someone with some medical expertise, as to who ought to be 
j appointed? 
30 A. In the past the recommendations have probably 
J come first from the committee itself. There hasn't been very much 
Z 
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As (Cont a.) “curnover"in this committee, “and 
it has evolved that the replacements will try to be sought from 
the ministry, because of the necessity to travel for the advisory 
committee outside, the necessity to be frequently down at their 
headquarters where the pulmonary function laboratory is, and 
where an apprenticeship is easy, because those replacements have 
been there. 

Cee elon nOcecitire ly aaccraental,, then, 1 take it, 
that the first five members of the board that you named have or 
had at one time employment within the Ontario government? 

Dee lusisenocTacclacntal ateadll., “lt is an aolLution 
of the experience, and the perception of the need to employ Ministry 
of Labour employees, or Ministry of Health employees, that have had 
a fair amount of experience in chest disease. And this has been the 
case Up CoO now. 

Mo GAokLN: ) Ore Ulifen? 

DR. UFFEN: Would Dr. Dowd or Dr. McCracken play 
any role in the recommendation for the membership? 

THE WITNESS: Yes. We would all play a role. We 
would all be able to submit our opinion as to any replacement. 

No question. But the major decision would undoubtedly have to 
be made by Dr. McCracken as executive director, and by the 
vice-chairman of the Board. 

I presume that that's the way it goes. 

DR. UFFEN: Which one? The vice-chairman admin., 
or...the vice-chairman of administration? 

THE WITNESS: Yes, yes. Mr. McDonald. 

Reewould have teOebe. ..basically, as long as it 
would be acceptable to the advisory committee and to the medical 
Drakhch, dnd...<lcewould gO through. 

URUL Een neo el Seacechnnicality, but then that 


recommendation will appear on the minutes of the Board at some 
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DR. UFFEN: (cont'd.) meeting, and there will be 
a recorded minute someplace? 

PoE With ootmet m SOLELY. 1 l.don,t know. _I must 
confess I don't know what happens, precisely happens. I'm sure 
Dr. McCracken would know. 

DR. UFFEN: Anyway, after the decision has been 
approved, the decision and recommendation approval, how does the 
person get notified that he has been appointed? 

THE WITNESS: He is sent a letter by Dr. McCracken. 

Pie ouAohi Nee Os wels the letterethat Dr. McCracken 
sent to the first five members that you named, would that be a 
diiterent letter, than’ the: one-that he sent, to Dr. Gray and to 
Dawu Ss 

THE WITNESS: A. Yes. But Dr. McCracken came 
Here in 1974 ore9/5,eso,he hasn't sent. letters. to all the present 
members, and I cannot recall the exact nature of the letter or 
the correspondence that really went out on this. 

Oem tiwoUuppose One ‘question 7 should, ask you, Dr. 
Gray and Dr. Muir's attendance at the advisory committee, is 
that at the request of the committee itself, or is the approval for 
their attendance coming from the board, the corporate board? 

he From the jboard. 

Oeue Whates they tenurerof appointment? Is it as. long 
as the particular committee member wants to sit? 

A. Yes, as long as...ves. Provided, of course, 
it works out, and I don't recall any member that, because of 
a personality problem or sickness problem, had to leave 
prematurely. 

Q. So that there is no automatic renewal and 
there is no two-year term or three-year term or five-year term? 

A. NO. 


Ove Blois voalilceGimceterm,. tor all practical, purposes? 
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A. Dr. Ruddell, the original secretary of the 

Silicosis referee board, served from 1928 to 1973...when he retired. 
5 DReeDUPRE: = Can i just.ask you for a little history 

here? When did the silicosis referee board disappear? 

THE WITNESS: It disappeared in 1968. Look, there 
are some years that have been suggested when the change of name 
took place, but I think Professor Barth is a little wrong when he 


says it was changed in 1970. Of course, he might have get -that 


WD from me, but technically I think the order went through to change 
the hame in October of 1968....the name itself. 
Une eUUPRY se lrsee., Ol, basically the ACOCD 
simply absorbed the old silicosis referee board? 
THE WITNESS: The name just changed. 
46 DR. DUPRE: I see. 


THE WITNESS: It's the same board. 
DR. DUPRE: The silicosis referee board simply 
came to be called the ACOCD? 
THE WITNESS: Yes. They felt that it really 
wasn't a board, it wasn't a referee...they weren't referees 
20 under the understanding of the Act...and they didn't any longer 
just deal with silicosis. 
MR. LASKIN: Q. I take it that they receive 
some honorarium for their work, or is it more than an honorarium? 
THE WITNESS: A. Yes. Each of them receive 


honorarium. 
= Q. Is it the same amount? 

A.’ No, there are some differences. There are 
senior members and there's some junior members, and there are 
consultants. There's some differences in the emoluments. 
There's not a great deal, but there are some. 

30 Q. How often do they meet? 


A. Ll would...i don"t have the exact figures in 
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- 43 - Stewart, in—ch 

A. (cont'd.) front of me. I would think they 
would meet anywhere from possibly twenty-five to thirty-five 
times a year. 

Q. Where do they meet? 

A. At 50 Grosvenor Avenue, the Ministry of Labour 
Sable Wa tae eke fs 

Q. I take it you are not in attendance at any 

10 of these meetings? 

A. In my fifteen years with the Board, I might 
have attended one or two...as maybe for an hour or so. I might 
drop down at the end of a meeting to discuss something, but I 
am never privy to their decisions in any way. 

Q. Is any employee of the Board there, ina 


15 secretarial or administrative capacity? 


QO. To take notes or anything? 

A. No. There never has been. 

Q. Do you ever receive any minutes of meetings 
of the ACOCD? Are minutes kept, to your knowledge? 

a A. To my knowledge, no official minutes are kept. 

Q. What kind of caseload do they have? 

A. They will probably process possibly between 
four hundred and twenty to four hundred and fifty cases a year... 
claims a year. 

25 Q. Do you have any feel or sense for how long 
it takes the committee to deal with the average case? 

A. You mean the time lag, or the... 

Oe NO. 

A. Oh, oh, of course. About-three hours. 

Q. Three hours a case? On average? 

30 iN 


- This would include pulmonary function studies, 


r A. No. 
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A. (cont'd.) possibly a little longer if there 
were exercise studies included. 

I would think that it might vary, but you must 
understand that I'm referring to examinations done in Toronto. 
The committee sends out several members several times a year, to 
different centersin Ontario, to examine claimants who have already 
had claims established. 

First-time examinations are always done in Toronto, 
and the reassessment examination on a claimant that may have been 
given a partial award is done in any of the provincial chest 
clinics in the province - London, sudbury, Timmins, Sioux, Kingston. 
They will go wherever there is an assemblage of claims that need 
to be reassessed, and it varies. 

So I cannot give you precise information on the 
time spent in that examination. 

MR. LASKIN: Dr. Uffen? 

DR. UFFEN: Is there any minimum number of members 
requared)formanlexamination?«_Sayotheyego.to Kingston. << 

THE WITNESS: The examination? No. There's only 
one member only examines the man, and presents the claim to 
the committee. 

MR. LASKIN: Q. Do you know whether the committee 
has a minimum quorum requirement by which it must come to an 
agreement? 

PUB WITNEC Soo eA SE ledongtpgreally. No, I’m not 
aware of any hard and fast rule they have. I'm never there. 

Q. Do you ever know, would the Board ever know 
whether certain committee members are not attending committee 
meetings, for example? 

A. Not routinely. 

Q. That information wouldn't get communicated to 


you? 
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- 45 - Stewart, in-ch 
A. Not necessarily. 
Q. If there is a disagreement amongst members 
5 of the committee on a particular case, whether it be on diagnosis 
or percentage rating, would that disagreement get communicated 
back to you? 
A. No, not usually. I can remember one or two 
occasions, but it's so exceptional that it's Virtually negligible. 
I have assumed that not all doctors think alike, and presumably 
ue where a...a consensus is reached and the advice that we receive 
from the committee is a virtually unanimous consensus of the 
members. 
Q. How do you get your advice from the committee? 
in what form does 1tscome back to you? 
15 Deh meCones CO VUSsainnasdetalled report, if it''s 


a first examination, a detailed report outling the exposure, the 


the x-ray, a description of the exercise tests that were done, 
pulmonary function studies, static pulmonary function studies, 
and electrocardiograms if they were taken down at the...if they 

20 were taken, and a diagnosis, and a recommendation regarding 
disability or impairment. 

Q. I understood that whole catalogue of items 
that you just told me, except the very first one, which I thought 
you said was exposure. 

A. The details of the exposure. 

= Q. I have the impression up until now, and please 
correct me, that that issue was dealt with by the claims 
padaugtcacor. 

Ae el ne Claimsuadqudicator will send, or we will, 
or someone will, send the history of exposure, to the advisory 

30 committee, to aid the, of course, in determining causality. 


Thevenave GO nave aecdetarled record, so that is alwavs incorporated 
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— 4h 
~ eat wr ‘= 


SyosgrS, tahoe 
erevga.d “6 24. cael 


ido ».2seue? ap. 
[ieeoasy «32/3 
bane (Sere arid aa hs aoe: 8 
ae (a(t B30 es ie . 7 7 : 
oat oonmatman otter 
if . a | 
Satie on. 2 280 ee mM Od ~~ 
she ¥\ OF wowed a i a 
ra( (2.200 © @*te a4, ; te 


aN; ore 
rnbidoo J75ee8 we. teas _ of 


aa : 
afi ‘iia r " _ 
al apn iGat] Lay Layee 8 Shee , 
ateed suse eae ne i 
_. ey ee 
roa V2E ae hy an dG TE? 4 barrios? a 
_s 
punk madad ato teh a 
a a 
il sehquehp sess utd seaaie = 
ie ae 
sor iotes ghost Gerd ~ _, ey 
ijw , a0 Save? Vaer ene ; io 
| a 


weecgnes gis 10 
s2i4 bes . vor. 11300) eR Grins at ; 
~tiniy a87-e0 a?au Jlead 


, 


Litw ow 16 ,Beee (20 eeees}nut ee 
poeivhe 942 od ,moqxe Ie 
yiileetvao polnimredel iP ‘fl 


sogzovnl syewis at dad? OF 


mm ES ES ES MN Ss Ss = Oe OS. 


10 


15 


20 


25 


30 


87 (6/76) 


- 46 - Stewart, in-ch 

Dy A COnti Ga.) SititOmtenes tirst report that we 
receive, as part of the medical report. 

Q. Are they just then incorporating the evidence 
that...the finding that they already have on that issue, or are 
they, in some cases, supplementing it or changing it by virtue 
of their own inquiries on that question? 

A. They will do both. They will generally inquire 
of the man of his exposure. They will simply not take it as it 
may have been sent down to us, and obviously they will rely on 
whatever we give them in terms of exposure, but they will set it 
down in their own way and may supplement it by their own 
questioning. 

Wes relyson ithemsto,, if: they need..to have more 
exposure details, to ask the man or ask us to get it. 

Dee Out Simtakesst they also. in some cases, find out 
that the original, what was originally thought to be an accurate 
exposure, statement may not; turn out to be? 

A. Yes, that's’ possible. Yes. 

DR. DUPRE: So basically, the only material that 
they could conceivably add to what is already in the file on 
exposure would be whatever information they receive in taking a 
very detailed patient history at the time of the examination, 
isn, trthat so? 

THE WITNESS: Yes. 

De) DUPRE ee ves) (nay. 

MR. LASKIN: Q. In terms of percentage rating, 
are you aware as to whether the committee has any criteria under 
which it operates, any schedule or guidelines under which it 
Operates, to make that assessment? 

PHO SWOoUNESomen ALS ghey. do <5 Lewould. say prior ‘to 
1975, 1976, or a little later, before they really developed their 


pulmonary function laboratory, until now it is equal to any of 
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A. (cont'd.) the hospitals in the city, that 
estimation of impairment or disability was largely based on... 
was intuitive, was a judgement call that reflected the good 
many years of cumulative experience in the field, and now they 
are more prone to actually measure workability, and they do use 
activity equivalent graphs, as it were, to estimate disability, 
and to try to assign to the individual, and it depends on which 
way you look at this - either the functional disability lost 
through the injury, or the functional disability that is remaining. 
It's not easy to know how to express it. 

Do you want to measure impairment that is lost, 
or do you want to measure the functional disability that remains 
to the person after that impairment is taken away? 

And here again we're in a bit of a bog, that 
impairment is simply impairment of breathing. » or 
impairment of ventilation. Disability is physical Lunction, or 
tudo y. co OG d task or a 4ob’. 

By exercise studies, one can fairly accurately 
get an idea of the maximum stress that that person can be 
expected to be exposed to, and generally equilibrate it to 
a level of work that is known, that have been set down and are 
fairly accurate. 

We know roughly the amount of work and energy 
exposure that is necessary to do certain jobs - whether it's 
Sitting at a chair, whether it's digging a ditch, whether it's 
mining or whether it's driving a truck - and by using exercise 
studies you can get a rough idea of the capabilities of the 
person. 

However, the recommendation regarding the award 
I think will have to be taken in respect to what is lost. I think 


the stress is on what's lost, what has the man lost in terms of 
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Pe evit ee bomi lice Oneal. ..ie. cuncCtlOning,; 
his physical functioning. 

I don't think that we've ever seriously worried 
about the terms disability and impairment, to try to distinguish 
between them, in our system. 

A man who the committee recommends a thirty percent 
award, it means that that man has lost some thirty percent of his 
physical function...in their recommendation. It does not 
necessarily reflect the function that remains, because under our 
system it's not the function that remains that is important. 

If you had a civil servant who by some freak 
accident lost his lung at work, his disability would be actually 
Nal tu) respect to his particular job, sitting at a desk. 

And if you took strictly a disability approach, 
he would get no award. 

Under our system, that man would almost certainly 
be awarded a minimum of forty percent, fifty percent award for 
the rest of his life. 

SBOelL TsalOtysthictly a disdbility that is’ taken 
into consideration here, under our particular system. 

I don't know if I make myself clear. 

MR. LASKIN: This might be a good time to give 
Dr. Stewart a break. 

DR. DUPRE: Do you want to take a break at 
this juncture? About fifteen minutes? 

MR. LASKIN: Fine. 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


MRoOwUAORIN? | O. 0m wolLewart, could you Just 


clarify one matter for me in terms of the present composition 
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O-s(cont do) se comnittee? Canryougtel lime; of 
the current members which of those members are also involved in 
the Ministry of Labour occupational chest disease service? 

THE WITNESS: A. Only one - Dr. Roos. 

O. Only, Dra Roos 2. 

Ane Xess 

Oselatake 2h Up Vntileveryerecently 7;-Drs iVingilis 
was as well? 

A. Yes. And Dr. Budlowski as well. 

Q. And they both retired from the ministry? 

As evesiwn They <are..2Dr.-Budlowski; asel sanderstand, 
is working part-time, however, with the ministry, on a part-time 
basis. 

Q. In the chest disease service? 

A. I'm not sure whether it's the chest disease 
Service or thesMinistry+of»babour, but \bethink it'sewith the 
Ministry of Labour. 

Q. I should have also asked you, are there any 
current plans afoot, of which you are aware, to augment or 
change the composition of the advisory committee? 

A. We are presently thinking ahead, because it's 
a possibility that one or more may retire and we are actively 
thinking of replacements...at least one, possibly two. 

Q. Again, are you looking back to the Ministry 
of Labour or the Ministry of Health? 

A. Not necessarily. The easy replacement of 
members depends on the availability of the right person, and 
we have not...no decision has been made on this. 

Q. Okay. Then just to complete the discussion 
we had just before the break on what you are getting from the 
committee and what you understand the committee is doing in terms 


of giving you a percentage rating, are you, yourself, or is anyone 
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Q. (cont'd.) else within the Board, its employees 
and so on, giving any instructions to the committee as to what 
you want from them? 

A. There are no definite instructions given 
with each case. As I said before, all the committee has been 
asked to do, and is asked to do, is to give us a diagnosis and 
their assessment of the impairment or disability that resulted 
BLOM. ites 

Q. Are there any instructions coming from you 
or other employees of the WCB as to the criteria for percentage 
disability, as you used the term... 

A. .NO. 

U7 ...or is it left to the committee to devise 
its own criteria? 

A. We have not issued them any criteria. We rely 
on their expertise to give us an estimate of the disability. 

See OULINGUCatTeaethat MOL Untl.) avGut 7.9 7 55mOr 
so, it was generally a judgement based on their experience and 
SOC OMUMmUIat at ter 19/5... 

A. Also...excuse me...based also on pulmonary 
function studies, but not to the sophisticated extent that they 
have now. 

Go ahead, sorry. 

Q. The system that is now in place, is it any 
Publishaple orm so. thaG iit 1’ mean outsider, could I look at 
some document which would tell me if certain pulmonary function 
tests are within certain, meet certain criteria, and your x-rays 
are such, that you will get X percentage rating? 

Ae itathne last vear vor so, Dr. Roos has developed 
at least two documents that will...that I believe the committee 


NowstGllowsstainu vy owell, and thatevyou will) get. an idea of their... 
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A. (cont'd.) ...of how they achieve their rating. 

Yes, this exists. 

Q. Do you have it? Do you have the documents? 

Ase 1 enaverwlt. eleienot sure I have it now. I can 
Seb Lt. 

Q. Could you make those documents available to us? 

PGP LeS yal Cala LOU Ys 

Q. Now, you've told us that you get this report 
back from the ACOCD, and is it generally written by a particular 
person? 

A. It is written by the physician who has examined 
the claimant, and is signed by that physician of the advisory 
committee. 

Q. Does that tend to be... 

A. For the committee. 

Q. But is that function spread out generally 
amongst the committee members... 

A. Yes. 

Q. ...0r does one person have a more particular 
responsibility? 

A. No, they all are assigned cases to examine, 
and possibly Dr. Roos, who is the senior member now, will see 
more than the other members, but each member, except the 
GOnSuLtants. .. 

Oe WnhOLe cont 2 

Ree VinOw don Cas With the, exception of Dr. Muir, 
who does, in Hamilton. 

Owe Die olay UOesh et, DULL DL. Muir does? 

et eS.e RLWC 

eer eCOMeCRCONUiaLsInea moment, but. 7uSst...if 1 
understood your previous evidence, most of the cases on asbestosis 


that would be coming forward would already have an x-ray examination, 
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Q. (cont'd.) pulmonary function tests, done out 
of the chest disease service of the Ministry of Labour? 

A. The pulmonary function tests would only be 
very minimal - the vital capacity and the FEV 1, that you would 
get from a portable spirometer. 

Q. But those, I take it, those tests and the X-rays 
to the extent they are with a particular application for benefits, 
would be done by Dr. Roos, or under his direction? 

Aste, Loo Ato UN GLOSVENOT . 

Q. If you have that case coming forward, then 
is the patient then re-examined at 50 Grosvenor, by the advisory 
committee? 

A. Yes, usually. Yes: 

Ow SO seit Dr... ROCs, in the normal course, who 
would do that re-examination? 

A. Not necessarily, although I do not know whether 
the committee has arranged it so that the original physician will 
see its patient. It's quite possible that they do. I don't know. 

One YOuU.con. t know? 

A. No, I don't know. 

DR. DUPRE: Presumably, how you find out is simply 
by looking at the form eight S of the attachments thereto, and 
if it turns out that the x-ray report is from the same physician 
as the physician who writes the ACOCD report, you have your answer. 

MR. LASKIN: Q. Okay. Is it accurate that the 
report physically comes to you on Ministry of Labour stationery? 

THE WITNESS: A. Yes. 

Q. Any particular reason for that? 

A. No one has ever thought about it. No one 
has ever considered it. 

Q. Now, in terms of the percentage ratings 


that you get, how many gradations do you tend to see, and are 
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Q. (cont'd.) we looking at ten percent, twenty 
percent, thirty percent, or how finely tuned are the ratings, 
5 Lf Vou will? 
A. You just mentioned it - ten... 
Q. Every ten? 
A. Yes. That is possible. 
Q. But I mean, would you see something like fifteen 


Or seventeen? 


Us A. No. No. 

Q. It's basically ten percent, twenty percent, 
thirty percent, all the way up in gradations of ten? 

A. Yes, as far as I remember. 

7, Okay. 

ae Aeweves, [etnink 1's gradations of ten. 

Q. Fair enough. 

A. I suppose a thirty-five could sneak through, 
DULL (don te..t can t remember it. 

O. Pil right. What do, you do with a report 
once you receive it? 

20 ere look die tiatere portland fo through it 
VebVECALe ULV ang lt. t feel thateany: Clarification is needed, 
Dwiilsask for Clarification...it the x-ray description or the 
diagnosis and the conclusions are cloudy, I would like to know 
more. I rarely do this, but occasionally I have asked for 
clarification and sent the report back. The great majority, 1 

aD AO lTioOt. 

Q. With the great majority of reports, what do 
you do with them? 

A. I send them to the disease and dependents 
section, to the co-ordinator. 

30 Q. The claims adjudicator? The co-ordinator? 


Ree Sse) eOOmCOs MG. hatto, don tt know quite 
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A. (cont'd.) directly where they... 

Q. All right. Do you give any opinion along 
with that of the advisory committee? 

DameNO;, 1.-CO NOC sly merely -..); 

OO, LOUtLe? 1c Onwards? 

A. I merely route it onwards. Unless there is 
something unusual about. 


7 Q. If there is something unusual, do I take it 


ol 


that what you would do in the normal course would be to send 
it back to the advisory committee? You would not change the 


advisory committee's decision? 


said 
wsenaeasle 


A. No, no. I would merely...the advisory 
committee's report may request certain actions on the part of 
15 the Board. In that case I would ask, eventually, for the file 
and deal with it. They may wish to have additional information 
from a hospital, or they may have found that a biopsy was done, 
and so I will ask for that at their request. 


Q. They may want more information? 


Aas LeESs 
Bt Q. In which case you send the file back, 
ultimately, to the advisory committee? 

A. I would get the information for them and send 
it to them. Otherwise, I send the completed recommendation to 
the claims department. 

25 Q. The recommendation that goes to the claims 


department, then, would always be that of the advisory committee? 
You would never change that recommendation? 

A. I cannot remember an occasion on which I have 
ever changed, unilaterally, a recommendation. If I ever would 
SOnsiCerat meeawoullmucertainly...fbrst, OL all, . would check with 

30} the advisory committee. 


I suppose in my fifteen years, I might have on one 
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Ae (eOncvoe) Gecracworcccasions done this, but in 
the mist of time, I can't remember it really. It's so infrequent 


it's negligible, or zero, really. 

Q. Now, the claims co-ordinator then receives 
the recommendation? 

ArewayYyes. 

Ome Andel ttakeertt. 

DR. DUPRE: You mean the claims adjudicator? 
10 THE WITNESS: Claims adjudicator. 

MREBLASKIN: = Claims adjudicator, I’m sorry. Did 
I say...claims adjudicator. 

MR. LASKIN: Q. And I take it you've got two 
classes of recommendations that would be going forward. One 


class of recommendation would be denial of entitlement, and a 


2 second class of recommendation would be entitlement and a 
percentage rating. 

THE WITNESS: A. Yes. 

OPaLOkay’ On the first class, denial of entitlement, 
the claims adjudicator then does what? 

20 Dew Well; they wilissendiacletter to the-..they 
will send the claim to the review branch. 

OveeAucomatiucaliy: 

A. Automatically, I believe. Now, this is my 
Wnderetandimosorvit.! Andmit this@iseconfttrmedyathen /avletter is 
sent to the individual concerned. 

25 Q. Have you ever had an instance where the claims 
review branch would say we have some problem with this opinion, we 
would like it reconsidered? 

Rh Ylels possible, of course, but I do not remember 
a specific instance in respect to asbestosis claims, that Chis 

ef has occurred. 


Teanmniotasayingal tanas snot, 
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Cee outeyOU Ganuumrecall any? 

A vee tecai., tarecat.. 

Oo Ota sists 

DR. DUPRE: Just to make sure I have the picture 
straight. From time to time the claims review branch has returned 
a claim to you when it has been your decision not to forward it 
to the ACOCD. But with respect to claims that have been forwarded 
tothe ACOCD, and the adjudicator is told to deny, the claims 

10 review branch has never asked for a reconsideration, to your 
recollection, in asbestosis cases? 

THE WITNESS: I can't remember. 

DR. DUPRE: The first part of my recollection, 
which was from your earlier testimony, is correct, right? 

THE WLINESS:  Raght= 

1S MR. LASKIN: ©. So that at least to your 
recollection, what the claims review branch has done in all those 
cases is adopt the recommendation of the advisory committee and 
so advised the claimant? 

THE WLINESs: A. Yes: 

a Now, dealing with the other class of case, the 
entitlement case with a percentage rating attached to it, what 
does a claims adjudicator do with that case? 

A. Well, the mechanics of what he does, I'm 
afraid, precisely...I wish I could describe them to you. ron 
not precisely familiar with the mechanics of the work Or the 

25 claims department after they receive such a claim. Now, they 
will obviously compute the award based on the salary, and they 
will process that award To the exact way they do Pty & -cdonteknow. 

QO. Fair enough. 

Is there ever a case where the claims adjudicator 
will say, I'm a little concerned about the percentage that the 


YY advisory committee has attached to this particular case) and -1 
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Q. (cont'd.) would like that matter reconsidered? 
A. Once again, I don't recall it in an asbestos 
Claim. It has happened occasionally in other claims, but very 
occasionally, again, in which there has been a question mark based 
on the medical report. It happens occasionally, but once again, 
it could have happened in asbestos, but I just really don't know. 
Q. Do you have any recollection of any instance 
10 in which the claims adjudicator on his own, or on her own, has 
changed a recommendation of the advisory committee, on percentage? 
A. I would say that based on my knowledge of 
the approach of the claims adjudicator, that this would not happen, 
and that if the claims adjudicator felt a change was necessary, 
he or she would go to their superior, and their superior would 
15 then contact me on this. 

So I still can't remember such occasion. 

Q. Such an occasion? Who would their superior be? 

Ase MoerRanta, *RayeRantas “He would, be their 
superior in the disease and dependents section. 

Q. Do claims which are allowed at a particular 

20 percentage, do they, to your knowledge, in the asbestos field, 
or have they got to the claims review branch? 

& tthe, claims. thace@are .%.. 

Q. Allowed? 

A. ...allowed? I'm not aware that allowed claims 

25 go to the review branch automatically. 

Q. Let's assume...can we take the process one 
stage further into the appeal stage, and again let's first of all 
take an appeal against nonentitlement, which has been determined 
by the claims review branch and which we have heard, from Mr. 
McDonald, will go to an appeals adjudicator in most cases. 

30 Now, do you or does the advisory committee get 


reinvolved in such a case? 
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A. Yes, we may. 


Q. Okay. How does that happen? 


: A. The claim will be sent back to me with the 
details of the appeal...the evidence presented at the appeal... 
and I will generally be asked if in my opinion this evidence is 
of such a nature that our recommendation can be changed. 

in essence, that's 1t. Now... 
a (eee WO elS asking syou, that? 


A. The claims department. Well, the appeals 
adjudicator, yes. 

DR. UFFEN: When you say ‘our recommendation', you 
mean yours or the ACOCD? 

THE, WLTNESS:=~ Mine. 

15 DR UPEEN: — Or, One (Or, the other? 

THE WITNESS: Well, let's say my recommendation 
or the ACOCD. Yes, both, because I may, in effect, send that 
appeal and ask the committee their opinion of the evidence that 
has been presented. But I may do it myself. I may make the 


decision myself. 


oe MR. LASKIN: Q. I just want to understand... 
THE WITNESS: A. Make my recommendation myself. 
Q. Yes. This happens in every appeal in which 
the subject matter in which you are involved, let's say asbestosis 
claims, every appeal, then, to the appeals adjudicator, the appeals 
25 adjudicator would ask you for your opinion on the evidence? 
Ane LEGS. 
Q. After the evidence had been presented? 
ec es. 


Q. What you are telling me is. that you may make.. 
you may give the appeals adjudicator an opinion yourself as to 


30 your view of the evidence? 
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A. Yes. 

Q. Or you may seek further guidance from the 
advisory committee? 

A. Yes. It's quite likely that I will refer it 
back to the committee. 

Q. In either event, you then deliver a written 
Opinion back to the appeals adjudicator? 

fias we Sie 

Q. Have there been occasions in asbestosis claims 
where your opinion, or more particularly the advisory committee's 
Opinion, has been changed as a result of the evidence heard on an 
appeal? 

Ao Loon at arecall, .#lti.s possible, of course, 
but it's possible too that the advisory committee may take 
cognizance of the evidence presented, and change its view. That 
is possible. I think it has happened, but I think it's probably 
rare. There must be some substantive evidence presented that 
will overthrow the conclusions of the committee that were based 
on very, very detailed analysis and examination and pulmonary 
function tests. The mere fact of an appeal - there must be 
something accompanying the appeal, something that would change, 
Organically change, the complexion of the case. And that's why 
there are probably very few occasions which I can remember, if 
any, that an opinion has been...the recommendation has been 
Changed by an appeals adjudicator. 

Me ASKIN: §“Dr. Uffien? 

DR. DUPRE: In all claims? This is in asbestosis 
claims only? 

THE WITNESS: I'm talking of asbestosis, but this 
refers to any chest claim. This may refer to any chest clain, 
this procedure, but as far as changing the recommendation of the 


advisory committee, I don't recall many occasions, if any, in 
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THE WITNESS: (cont'd.) which there has been a change, 
in which an appeals adjudicator has recommended a change of the 
recommendation by the advisory committee. 

DR. UFFEN: Would there ever have been a second 
medical examination of the patient by a different member of the 
advisory committee? Was the first direct medical examination by 
one member? , 

THE WLINESS: ~*Yes: 

DR. UFFEN: And at the appeal stage, would they ever 


10 


have had him re-examined, or an independent examination and opinion? 
THE WITNESS: No, not very often. I cannot recall 
an occasion when, because of an appeal...well, there could have 
been the odd occasion that because of an appeal the man is 
15 re-examined by the committee, but it doesn't happen very often. 
te just can’ cv recalL. 
DR. DUPRE: Maybe, Dr. Stewart, I ought to just 
do something very elementary, that I should have done before. I 
want to make sure that I understand the range of claims in which 
the ACOCD will be involved. 
They will always be involved in asbestosis claims? 
THE WITNESS: Yes. 
DR. DUPRE: They won't be involved in claims 


20 


involving mesothelioma? 
THE WITNESS: No. 


25 DR. DUPRE: Okay. Will they be involved in lung 


cancer claims? 

THE WITNESS: No. 

DR. DUPRE: No. They will be, then, involved in, 
besides asbestosis claims, claims for survivor benefits when an 
asbestotic has died? 

30 THE WITNESS: Maybe. 
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DR. DUPRE: Maybe? 

THE WITNESS: Not always. Unless we send, unless 
we request their opinion as to... 

DR. DUPRE: Okay. 

THE WITNESS: .-..-the merits of a claim, a death 
claim. 

DRy DUPRE *So basically, the ACOCD will, with 
respect to the whole range of asbestos-related diseases, (a) 
always be involved in asbestosis claims, and (b) occasionally 
be involved, on request, with respect to survivor benefit claims 
that are forthcoming from asbestotics? 

THe WLINESS: “Yes>) that 1s: ‘true’. “That is “accurate. 

DR. MUSTARD: Can I ask a question about this? 

MR. LASKIN: Yes. 

DR. MUSTARD: How do you resolve the problem which 
May or may not have occurred, but could occur, in which the diagnosis 
of a cancer in the gastrointestinal tract creates a problem as to 
whether it's a cancer of a specific organ such as the pancreas, or 
a mesothelioma, if you have that kind of difference of opinion? 
How do you resolve that, do you use the advisory committee? 

THE WLINESS= We wrld= no, we ado not. ~ That 
will generally require a tissue diagnosis, so we will eventually 
get tissue and send it to Dr. Ritchie. 

I cannot recall any claim involving a mesothelioma, 
peritoneal mesothelioma or pancreatic cancer, in which tissue was 
not obtained. I do not think we have accepted any claims of 
that nature without tissue. We would not send this to the committee. 

DR. DUPRE: Counsel, I wonder if I might suggest 
this, that we continue to pursue all of the questions we have been 
asking about the ACOCD, in terms of what it's doing, but then be 
able to come back and go right through what happens to the other 


kinds of claims...cancer claims, mesothelioma claims. 
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- 62 - Stewart, in-ch 
MR. LASKIN: That's what I was...I was proposing 
to .uG, that. 
5 DRL DUPREs ee Ad right. 
MR. LASKIN: Q. Just to follow up on the Chairman's 


questions here, there is a statement at page two point two eight 


Otaeparthc 
THE eWLoNDooOws Ae LES. 
O-pmlteyOustookeinetheatinst full paragraph, he 
Le says: 
"Virtually all the cases involving asbestos, 
that go to the ACOCD are for asbestosis claims. 
For the sake of accuracy it should be noted that 
on some occasions claims for asbestos-related 
15 diseases not involving asbestosis are referred to 
the ACOCD." 

Can you comment? 

Aes Wessucecan comment. onithat.+.Firstoofvall,, 1 
occasionally will ask the committee to assess a claimant who has 
an injury or a pulmonary disease not associated with mineral 

20 dust, and who comes within my sphere of responsibility in respect 
to the estimation of awards for permanent disability awards. 

Because of the complexity of these cases - some 
involve trauma to the thorax, mostly trauma to the thorax, 
occasionally other claims - I will ask the advisory committee to 
submit an opinion. 

oe It is submitted to them as a special claim, a 
special request, and they deal with it in that way. 

So it's not precisely true to say that they just 
deal with the pneumoconioses. They will deal with almost any 
claim involving pulmonary injury, which I will send them...as long 

30 as they can work it into their schedule. 


So in that respect they will see the odd claim 
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- 63 - Stewart, in-ch 
A. (cont'd.) that doesn't involve pneomoconioses. 
eerie ot wiSst coming back to the routing 
5 of an asbestosis claim through the appeal structure, we got to the 

stage of the appeal adjudicator, and I take it generally your 
evidence was that if there was a case where an appeal adjudicator 
changed an original recommendation of the advisory committee as 
a result of hearing evidence, it would be a rare case and you 


can't recall one in the asbestosis field? 


bis As elnemyeOplnitone1t wouldebe rare. It's. certainly 
possible. I wish I could have these numbers for you, but I 
iigtats tl Ril tae Sos 

Q. I take it your answer includes both appeals 
on entitlement and appeals on percentage ratings? 

15 A. Both, yes. 

MREBLASKIN<«S “DiamuLten, Gid you... 

DR. UFFEN: Does the...yes...does the appeals 
adjudicator or the manager of appeals adjudicators have the right 
to call in outside medical advice? 

THE WITNESS: To my knowledge, yes. He can hold 

20 hearings and the individual who is appealing, the appellant, 
may call his own witnesses. 

DR. UFFEN: Does this happen very often? 

THE WITNESS: I'm trying to recall. I wish I 
Could (really...) =. mM sorry, adain. §1 Can't give you an idea of 
the frequency of that, or of the kind of evidence that he may 

a mobilize on his behalf. 

DR. UFFEN: If he did, would he go to the members 
of the advisory committee, or the consultants, or would he go to 
whatever expert seemed appropriate and available? 

THE WITNESS: He may or may not recommend that 

30 someone else see the patient. That's the adjudicator's right, 


to recommend that he be seen by someone else. 
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THE WITNESS: (cont'd.) He will not...he may, at 


the same time, ask the advisory committee to reconsider the clain, 


based on this evidence. 


-— 
o 


I think I said before that this frequently happens, 
that if an appeal goes through at this level, almost certainly the 
advisory committee will hear of it and will be asked to comment 
on whatever evidence has been presented at the hearing. 

DR. UFFEN: That clears up the thing that I was 

10 wondering. There is a route whereby a second medical examination 
can be obtained, and it's through the appeals adjudicator? 

THE WITNESS: Yes. I cannot give you the 
frequency with which this is done, though. But it's there. 

MR. LASKIN: Q. Can you confirm Mr. McDonald's 


evidence given to us previously that neither you nor any member 


Z 
J 
J 
i) 
J 
| 
J 
| 
i 


ue of the advisory committee have ever given viva voce, oral 
testimony, on an appeal before the appeals adjudicator? 
THE WITNESS: A. I have never given any. Never. 
Q. In any appeal, whether at the appeal board 
level... 
20 A. At any appeal level. I have never been 
present. 
Q. Have you ever been asked? 
Ro eeNevVer. solecannot recall being asked to be 
present at any appeal. 
OAeNOCEOY 1a Co damant ¢ An appellant? 
25 A. I cannot remember that either. If the request 
came through, it) might not have reached me, but I Cari sien. 
Q. Is there any practice of which you know within 
the Board which would preclude you from giving evidence as a 
witness, if you were called? 
a A. It's my understanding that it's just not done. 


I have never questioned the custom. I never thought about it, really. 
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QO. Okay, can we move one step higher, to an appeal 
before the appeal board? 

A. Yes. 

Q. Are there occasions when either you or the 
advisory committee become involved once again in a case at that 
level? 

Ao °Ves, definitely. 

Q. Does that happen as a matter of routine? 

Age” Lewoltdesuggest@=thatelt would@be, tThateiror 
had been involved in a case that has gone to the appeal board 
level, the appeal board will request my comments on the testimony 
or the evidence that has been presented at the appeal. 

Q. After the evidence has been heard? 

A. After it has been heard, set down either in 
transcript form or in summary form. 

Q. That's what I was going to ask you. How do 
you get the evidence that you are being asked to comment upon? 

Age Leis sentatoemesin ranscript form; withthe 
elaimyieThertclaim tstsent “back to %me*. 


Q. Would you get the actual transcript of the 


evidence? 

As pies. 

Q. Or do you get a summary from the appeals 
administrator? 

Ree in Somewcases,  itesma transcript. > Inesome 
cases it's a detailed summary. There is not always a transcript. 


Q. And do you again seek the advice of the advisory 
committee in certain of those instances, or do you give the 
opinion yourself? 

Aweelewilliecgivesan opinion. I wili usually give 
an opinion, but I also may request an opinion of the committee. 


Q. So there may be two opinions going out? 
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A. Yes. 

Q. Do they ever diverge? 

5 A. There are not that many of these cases, and I 
can't recall a divergence of opinion. 

Q. Do you recall any instance at the appeal 
board level where either your opinion or that of the advisory 
committee has recommended a change from the original Opinion 
upon which presumably an appeal has been based? 

se A. You mean based on the evidence at the appeal? 
Q. Yes. Based on the evidence at the appeal 
board level. 
Pweeheoiy eM eSOLey, 9c S pOSsiblia, but 1. can't 
recalieit ws but bis possible. 
15 Q. It would be a rare instance again, I take it? 
eee itikeoO. CallelemMaybe...could you just phrase 
that again? Let me just make sure I understand. 

Q. What I'm interested in knowing is, whether 
you can recall any case in the asbestosis claims appeals where 
the evidence read before the appeal board hearing has caused 

20 the advisory committee to change its opinion, or indeed has 
caused you to change your opinion? 

TD RE Yer Be wm’) 

Q. What about...does the situation ever arise 
that by virtue of...and I don't know what time lapse we are 
talking about..but by virtue of the time lapse between the 

= time the case first went to the advisory committee and it 
gets ultimately considered at the appeal board level, a particular 
claimant's asbestosis may have progressed. He may be now worse 
off just because it's a progressive disease, and if so, does 
that get considered on the appeal? 

30 See OOM ABE EO Gunliidt. SG elke) Dut a Tt was 


pointed out and possible, then he would be reassessed. But apart 
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hem Gontie.) = sfromerhateaddi tion,» 1. don’t think 
that the delays are that great that we would consider it a 
critical thinggine the claim. 

Buteate ite wasmpointed out topus.and if it was in 
fact obvious, we would not hesitate to send it back to the 
committee. 

Ore Whoewouldgpointe it Out to»vourvve Presumably 
an outsider... 

10 A. heane. ofenne tactant dealt withthe: claim two 
years before and now I see it again, and that person has not 
been reassessed by the committee in that time, then it's quite 
likely that if it was asbestosis and...he could be sent back 
for his reassessment - a routine reassessment which applies to 
all people who have this disease and who are followed by the 

18 committee. 

Q. To ask Dr. Uffen's guestion, at the appeal 
board level is there any re-examination of the appellant, 
claimant? 

A. There could be, of course. There could be, 
20 if the evidence that was presented led us to conclude that the 

Original examination was out of date, or that brought to our 
attention some fact that would indicate a...yes, we would 
definicely do it. | Tecannoct tedd voutit we have, or how often, 
but we would. 

DR. UFFEN: I'm just interested - who would 

25 decide whether or not it would be done? 

THE WITNESS: At the appeal board...at the appeals 
adjudicator level, the appeals adjudicatarmight request it. In 
that case the request would be followed to the letter. 

If it was a question posed to me, I might or 
Might not reconmendwirtes sBut..% 

DR. UFFEN: But at the appeal board level? 


30 
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— 6S = Stewart, in-ch 
THE WITNESS: Oh, the appeal board level? Oh, 
well, if they requested a re-examination, it would certainly be 


done by the committee. 


. Is that what you mean, Dr. Uffen? 
DR. UFFEN: Yes, that would be it. They would 
decide and they would do the...issue the invitation and so on? 
| THE WITNESS: Oh, yes. And they have. Oh, yes. 
Mie, GASKENG@! OfrOkay, ~can*westunnuto. ..there tare 
10 two other classes of cases that I wanted to deal with you on - 
| the cancer claims and then the death claims, and can we turn to 
cancer claims, asbestos-related malignancy claims, and again 
‘| initially you get a file from the appeals adjudicator...I'm sorry, 
from the claims adjudicator? 
THESWLTNESS: “AS SYes. 
15 


Q. And there are the usual forms in the file? 

As Yes? 

Opeewhat othertinformation;, if any? 

A —Exposuresinformationsis (usuallywonrthesfiile. 
Frequently tissue, biopsy analysis, hospitalization records are 
20 on the file, x-ray reports are on the file. 


Q. These are living claimants? 


As Yes’ 
Owe LOumStL Iegerethate 
As Yes 


DR. DUPRE: Could I ask the following, counsel? 

25 In terms of in the cancer cases, the doctor's report, would that 
be the form eight S$, the one that's in Barth's study, or would it 
be a different one, because the form that's in the Barth study 
has form eight S down at the bottom, but then it says doctor's 
report, OCccupatronalsechesx. iH 

THRUWUINESS ) elcemignc be on that form. It 


30 
might be an ‘themtorm om a@lettereor avsimple report. 
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~. (sis) Stewart, in-ch 

DR. DUPRE: .Oh,oT see. So in other words, 

there isn't! a’ form’ for) thes cancer diseases? 
P THE WITNESS: No, no. 

DRee DUPRE tan Okuy-beco “Lis either ing the: form of 
aqegetter orsamtormeeiognt S. “Thank you. 

MR. LASKIN=ve Ont e What, then;t do, you.do with, the 
file that you get? 

THE WITNESS: A. If there is enough information 


10 on that file regarding diagnosis and regarding exposure, we will 


offer the claims department our recommendation regarding causality, 


whether we feel that the disease is a compensable one, and we 


| 


will so recommend on a memo, a written memo on that PIsLe 
D Sivouw mayrido: thatiael take at,"ionrthe basis 


of the evidence you have in the file, without necessarily seeing 


a the patient, the patient/claimant? 
A. We rarely see a patient. We are asked to 
comment on causality, not on clinical condition of the patient. 
QO. But I take it part of the determination on 
causality may include requiring a proper WODK Mestory and So On? 
20 ML. Tews usually attached. jto the file. 


Gi, “Andy tier tre” Ge 

A. We will always... 

OMetnt stu thoathemnvestigaton? 

A. We will always require adequate medical 
documentation. We will never simply just accept just a tissue 

25 report. iWeswill Insist on getting the background to it, and 

so that we are convinced that the cancer is the primary one and 
not a secondary, and it's the type that is covered under the 
guidelines. 


Q. Are you responsible for making the diagnosis 


of the cancer? 


30 : 
A. <I am responsible for the decision regarding 
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=e Stewart, in-ch 

A. (cont'd.) causality. I have to be satisfied 
that the diagnosis has been established...correctly established.. 
by the physicians, dealing with the man's own physicians, and as 
long as I'm satisfied that in truth what we have is the diagnosis, 
we will act on that. 

QO. You make that determination alone, or are 
there occasions when you would seek assistance from others on 
that determination? 

A. Frequently we ask Professor Ritchie to review 
the tissue. In a substantial percentage of cancer claims, we will 
ask him to review the slides that have been prepared by the 
pathologist, and also uncut tissue, block tissue, so he can 
Prepare His Own slides. This is not...we don't do this in every 
Case of cancer. If we are uncertain as to the diagnosis...in 
fact if we are not certain that it's accurate...we will ask 
Poteet. 

Q. In addition to determining causality, are 
you required to assess percentage impairment? Does that issue 
arise? 

A... ves, 2t does. It does. 

Q. You make that assessment as well? 

A. We will make that assessment after a suitable 
period of time, after the treatment if treatment is being carried 
out, or after a suitable pre-operative time, after a part of 
the lung has been taken out, we will then bring to the claimant 
to the Board and assess him for disability resulting from that - 
either from surgery or from radiation. 

Q. If you have made an assessment of...if you 
have made a determination of causality? 

A. This is assuming, of course, that the claim 
is accepted. 

Ses Basis 
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- 71- Stewart, in-ch 

A. Okay. 

Q. You have made an assessment of causality and 
the claim is accepted. I take it there are some benefits, then, 
that will flow to the claimant in the period between which you 
have made that assessment and the time you put a percentage 
Pacing cnwae 

A. We would generally recommend that during the 
treatment period that he be fully compensated, until treatment is 
complete, until his condition is stabilized, and only then will 
we bring him in to measure residual impairment which will... 

QO. In the intervening period is he getting... 

A. Full compensation. 

OQ. Temporary... 

A. Temporary total compensation. Yes. 

Q. So you then forward your determination of 
causality, and ultimately residual impairment, onto the claims 
adjudicator? 

A. Yes. 

Q. Again, can I ask you whether in the asbestos 
cancer field whether you are aware of any instances in which the 
claims adjudicator has disagreed with you? 

I suppose I should take it back a step, because 
if woure view: issthere,15) no Causality ,stnacscase, i. take it, 
automatically goes to the claims review branch? 

A Les. 

Q. Can you remember a case where either the 
claims adjudicator or the claims review branch has disagreed 
with your opinion? 

Areal cant, sO Tethink ie rare that.it. has 
ever happened. I wish my memory was sharper, but I feel that 


apes) ae rare soir. 
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cee stewart, in<ch 
OO. liates taveeenougn. 
Then, just taking the matter through the appeal 
structure, again if a case, let's assume a case of denial, a 
finding of no causality, is appealed, do you become involved 
again in the case? 
A. Quite likely, yes. 


On In the same manner? 


A. Yes. 

Q. That is after the evidence has gone in? 

As) es. 

Q. Is that similarly true at the appeal board 


stage? 

A. Les 

Go) Tienes can, L asksyou, can. you recall any 
instances when you have changed your opinion, first of all, as 
a result of the evidence heard before the appeal adjudicator 
or the appeal board? 

A. Onea Cancer claim? Oh, gee, I suppose it's 
possible. 

Q. One doesn't come to mind? 

A. One doesn't come to mind. 

Are you talking at the appeals adjudicator level 
or the appeal board level? 

Oop Cnet. 

Awe Lecanet. recall, 

Q. Again, I take it because of that it would be 
a very rare instance if it did occur? 

A. Right. Not very many...these are not many 
cases you are talking about. 

O,eoNO, J appreciate that. 

A. Okay. 

Op bute lLoatake 1t, nonetheless, within that not 
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Q. (cont'd.) very large class of cases, it would 
be very rare? 

Ate Ves re och ss true. Lt would be. rare. 

Q. Do you recall any instance in which either 
an appeals adjudicator or the appeal board has differed with 
VOULeOpInLOn ? 

A. Well, I know that the appeal board has 
differed and has arrived at different conclusions, that they have 
accepted a claim that possibly I might have recommended that 
there was no causality, on one or two occasions I think this 
has certainly happened at the board level. 

In fact, it may have happened more than I realize, 
but I don't necessarily know of some of the results of these 
appeals. in fact,) 1 know that I have not known some of the 
results of the appeals, and some of them have been...the board 
has decided to go against a recommendation of mine...in not 
necessarily the asbestos, but in other claims. They have 
decided on other... 

Q. In terms of mesothelioma claims, we've heard 
a lot of evidence at various times, both last summer and this, 
about the difficulties in diagnosing mesothelioma sometimes. 

Have you ever utilized the mesothelioma panel, 
for example? 

A. Since we accept virtually all claims of 
mesothelioma, where thereis documented exposure of any sort, 
and since almost in all our claims a tissue diagnosis has been 
clear, the problem hasn't arisen - at least in our view. 

We have had at least one appeal involving a 
pancreatic, possible pancreatic cancer, which was referred to 
a pathologist, an independent pathologist. It had already gone 
to Dr. Ritenie, but it was referred by the board to another 


pathologist, and based on this report the board decided to 
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- 74 - Stewart, in-ch 
A. (cont'd.) accept the claim as a mesothelioma 


claim and not one of pancreatic cancer. 


2 Thispigerneron ly elaithank) the only occasion that 
I can remember where there was a problem dealing with mesothelioma 
claims. 
Q. In terms of diagnosing whether it was 
mesothelioma or some other kind of malignancy? 
7 A. Yes. Don't forget, Dr. Ritchie sees most 


of them. We send most of them to him. They have proven a 
problem in the past to some pathologists, and hence some 
pathologists have sent their material to Dr. Ritchie. 

So eventually we are satisfied of the diagnosis. 

Q. Have there been any mesothelioma claims that 

15 you have rejected? 

A. Yes, we have. We have rejected five or six 
POethe historysotuthe. Board. 

Q. What are the grounds for rejection? 

A. Only one - no documented exposure whatsoever. 


We have gone into this in detail in most of those claims. 


ae Q. You have been satisfied that in fact it was 
a mesothelioma? 
A. Yes, we have. 
Q. And what you haven't been able to do is 
demonstrate any exposure to asbestos? 
25 in ia chee GHCy pel ie fe ie 


Omen ustasouthat Liumeclear, is ,ituaseall—-embracing 
as that - no exposure to asbestos, or no work exposure to asbestos? 
MeeaNo .occupatzonalseex posure ,.1n the rsensesotpthe 
word, that generally-accepted sense of the word. 
Q. Have you been able to determine whether, in 
30 these five or six cases, there might have been nonoccupational 


exposure? 
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A. I think in one or two we had some suspicions 
that there might have been, but I can't really give you much more 
than that on these claims. 

We look to see, we look very hard to see, for 
occupational exposure in any mesothelioma claim. We will ask 
the occupational health branch to visit the workplace, to give 
us an opinion, and we have. And if we cannot document occupational 
exposure from any direction, we are not able to recommend causality, 
and the claims department is not able to deal with it since there 
is no occupational exposure. 

Oe COnOSDeSLOS: 

Aw, TO asbestos, yes. 

Q. Are you looking at any other substance as 
possibly causing mesothelioma? 

A. Oh, yes. I can recall one occasion in which 
talc was involved, which was tremolite - there was tremolite, 
and I believe that that was a deciding factor, that we accepted 
the mesothelioma based on tremolite exposure. 

But I cannot recall any other substance which 
would be involved - apart from asbestos. 

Q. Was there any working hypothesis that you 
or your colleagues, your professional colleagues, had as to 
the causes of these five or six mesotheliomas? 

Row itis our anderstanding that a certain 
number of mesotheliomas have no documented exposure. 

NOw,. you Can, angue, Chat it's unknown and that 
exposure had taken place. I do not think that there is a 
unanimity of opinion amongst experts on that, and I spent three 
days in Montreal attending that international meeting, and I 
cannot...I had to come from that meeting concluding that there was 


no answer to your question - that you would have to expect that 
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A. (cont'd.) there would be mesotheliomata that 
would occur spontaneously, without necessarily having asbestos 
exposure. 

DR. UFFEN : Those that were due to asbestos 
exposure of a nonoccupational type and undocumented? 

THE WITNESS: Yes. But you could also argue 
that like any cancer it could appear spontaneously, without 
necessarily having asbestos involved. 

10 DR. UFFEN: I'm thinking about the possibility 
of someone...not in their work at all...but I'll give you an 
example, has a habit of sawing up asbestos boards at his summer 
cottage for everybody else in sight...it was his avocation, but 
he still exposed himself, and then when you do a post mortem 
on him and you find asbestos, it should be a surprise, but it 

Oy would not be occupationally related. 

THE WITNESS: I think it's true some of these 
can be explained that way, but... 

DR. DUPRE: With respect. to these five 
mesothelioma cases where they were never able to find any 

20 exposure... 

THE WITNESS: There were six, I think, Mr. 
Commissioner, maybe six. 

DR. DUPRE: Five, six, whatever. Did you have 
autopsy material on any of those cases? 

THE WITNESS: I think, as I said before, we 

25 have tissue diagnosis on every patient. Now, I cannot be 
certain as to how far we went into the reject claim. If there 
was no exposure, I cannot be certain that we would necessarily 
go into it in as great a detail as we would where there was 
documented exposure, so I better not answer your question with 
certainty. 


30 
On the claims that we have accepted, we have had 
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- 77 - Stewart, in-ch 
THE WITNESS: (cont'd.) tissue diagnosis on every 
one. 
5 On the ones that we have rejected, we might not 
necessarily have asked the pathologist concerned to send it to 
Dr. Ritchie, his slides, because if it wasn't...if there were no 


occupational exposure, technically the Board cannot accept the 


| 
j 
t 
| 
i 
i claim. Technically, they don't need our recommendations. They 
don't need our recommendations, in fact. 
T Li But I'm afraid I must say I don't know the details 
of the six claims, exactly. I would have to go into them. 
MR. SLASKIN:°© 805° Okay) can wei just turn) very 
i briefly to the last class of claims, or perhaps not so briefly, 
and that is the death claims? 
[| a THE WITNESS: A. Yes. 
©. The Kind of situation that we are interested 
I in learning about from you is the case where there is a worker 
| receiving a partial permanent disability for asbestosis, who then 
ia passes away. The cause of death is stated to be other than 
asbestosis, a claim is put forward by one of his survivors or 
[| 20 her survivors, for benefits. 
Farstecotoalm A justebackingeuptanmoment, can you 
help us with a point that we discussed yesterday, which was - 
; is there any routine within the Board to notify the survivor 
of the possibility of a benefit? Of which you are aware? 
f | AS TUnderswhatbiconditionsy now, -areyyou.c .? 
oF Ov eJUst that example. A worker on a... 
q Aj. Wathta partial? 
| Q. Partial. 
¥ Ae wand wio.er 
Q. Dies. 
30 A. Who dies, and we are informed of the death? 
gl aes 
Bi 
ed 
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A. The claims department will always be informed 
of the death, and they will see the claim before we do, at the 
medical level. 

Q. Let's step back a moment. How is the claims 
department always informed of the death? 

A. Well, I must confess I really don't know 
the mechanics of that. Presumably someone will inform them, and 
they will notify me. . 

Q. I guess we may be talking at cross purposes, 
because the stage I'm interested in is who, if anyone, notifies 
the survivor that a claim could be put forward? I'm one step 
behind you. 

A. That will be the claims department. We will 
not notify it: from the medical department. 

Q. And I take it you can't help me as to what 
routine your claims department has in that regard? 

A@ Nore m not really famtliar with “it. 

OW ==Dpo all “claims for survivor benefits, in “that 
KingeoLeslcuacvone nr dave to vou, come to you? Or to Dr. Dyer? 

Awe Les. 

Q. You have attended at least parts of the 
sessions we have already had, so that I think you will be aware 
of the problem we are concerned with, and that is how you assess 
whether or not asbestosis has played a sufficient role in the 
death...and I use that "term advisedly...so as to entitle the 
survivor to benefits? 

PAA a Rion ee 

Q. Can you, before we become more specific, tell 
us generally what your own approach is to that problem? 

foe eicean inaivicual Has a partial pension for 
asbestosis, dies of noncardial pulmonary conditions, or including 


and who does not die from an asbestos-related cancer, we will 
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A. {cont*d.) ilookwveryrhard at that claim before 
we recommend that a death claim be accepted. 

5 Now, let me give you an example. If a person who 
has a thirty, forty, fifty percent pension for asbestosis dies 
of a stroke, dies of...we would probably not recommend that that 
claim be accepted. 

he gilesUeesmorwascOronary, an acute coronary 
episode involving a myocardial infarction, involving acute 

a“ coronary thrombosis, we might not recommend that there be a 

Causal connection assumed. 

Each claim, of course, has to devend on its 
peculiar circumstances, and it is correct in saying that we do 
not automatically recognize a connection between pulmonary 
vs fibrosis and coronary artery disease. 

The mere presence of pulmonary fibrosis or 
the development of it, we have never been...we have not seen 
evidence, nor could we have deduced, that the development of 
coronary artery disease is connected with either asbestosis, 
uncomplicated asbestosis, or silicosis. 

20 I feel that it is, coronary artery disease is 
hereditary, it is a lifestyle problem, a lifestyle-type of 
disease. This is not to say that we will not consider it, but 
I can give you a broad opinion that unless there were some 
unusual circumstances, we would not. 

Perhaps you should... 

23 Q. Well, I may rely upon my medical expert 

commissioner, but let me just pursue it a moment. 

One of the things we have heard is that if you 
have right-sided heart failure, that is one connection that you 
will recognize. Is that accurate? 

30 A. Absolutely, yes. Yes. 


OpeeAitregthexrs any otherekaindsnof connection that 
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=o) — Stewart, in-ch 
Q. (cont'd.) you will recognize in the same way? 
A. You know, it's very difficult to answer that 
5| question. It would be much easier to answer if you gave me a 
proposition or you put something in front of me and I could answer 
it, and gave me the details and the circumstances. 
Each case is so different that there are a million 
different possibilities and... 
DR. DUPRE: But since a right-side heart failure 
is not a complicated matter, you will accept that? 
THE WITNESS: Without any doubt. 
DR. DUPRE: Okay. 


Pneumonia is not in the same category, is it? 


10 


THE WITNESS: Once again, pneumonia - we would 

re look closely at pneumonia as a primary diagnosis. If a person 
is receiving fifty percent for asbestosis, for example, and he 
dies of a primary pneumonia, I cannot see that we would not 
accept that. 

But, we might not accept a secondary or terminal 
pneumonia that might follow another condition. 

20 If the person had kidney disease or some other 
disease and he was debilitated and died bedridden, of pneumonia, 
we might not conclude that the asbestosis was responsible for the 
pneumonia, that it was connected, as a terminal event connected 
with the other fatal condition. 

In that respect we would have to look at it 
ns closely. 
iymight add’ that on occasion...well, not rarely, 


not infrequently in the past, we have received death reports. 


We have received death certificates signed by physicians, listing 
pneumonia as the cause of death. And on more than one occasion, 
30 however, the death certificate did not contain the reason and 

it was a post-operative coma, or some accident, that led to 
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THE WITNESS: (cont'd.) the bedridden existence, 
and the secondary pneumonia, the terminal pneumonia. 

So we will have to look closely at the nature 
of that pneumonia, whether it's a primary or a secondary to- 
something else. 

DR. MUSTARD: How can you handle this argument: 
That there is, I think we would agree, good documentation that 
where you have chronic chest disease your susceptibility to 
viral and bacterial infections is increased. That seems to 
be an accepted phenomenon in human health. 

Now, I go and have an operation for something 
else, but I still have my chronic chest disease and I come down 
with a terminal pneumonia. How can you exclude the argument 
that if I had had healthylungs and had the operation, even if 
it's...that I wouldn't have gotten into this terminal state with 
the pneumonia - that in effect the pneumonia obviously has come 
as a consequence of my having the operation, but because I've 
got the chronic chest disease I was much more vulnerable? 

THE WITNESS: We would not exclude it. I'm sure 
in the past we have accepted that premise. I can't say that 
it's with asbestosis, but it's with other chest disease claims, 
and that we have not excluded that. We accept your point, and 
I think we have acted on your point in some claims. 

Now, I cannot be precise as to whether they were 
connected with asbestosis. 

DR. MUSTARD: Let me take it a step further. Let 
us say that your rating is at twenty percent impairment, which is 
a mild impairment, let us say, and the person goes through it. 
Would thestacteitthaty they had. a wild impairment, lead..vyou to feel 
that the bronchial pneumonia was less related to the chronic 
chest disease and more related to the other factor? Does that 


come into the reasoning at all? 
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q THE WITNESS: It would really depend on the 
circumstances surrounding the case. I would have to answer 
T 5 Chiat, in ailesiicerity and struthtuliy, that. we might accept 
that, we might not. It simply would depend on the circumstances 
ii at the time, and we might conclude that the presence of a mild 
disease was cause enough for the pneumonia, even following the 
ii procedure, but we might not, Doctor. 
Dee vicuN: se JUStesOul Con, teget lost, who, is 
10 the 'we'? You say 'we might accept it, we might not'. 
[ JHE WITNEOS: so0 im talking of myself, Dr. Dyer. 
DR. UFFEN: Independently, or in consultation? 
i THE WITNESS: Not necessarily. We might consult 
OMed COLL CuLC@wCLaim but. 
i DR URPEN. The two, or vou? 
THE WITNESS: Yes. We might also send it to the 
a 
[ 
| 


committee, but we have in the past sent the committee cases like 


15 


this - cases particularly involving death, but the case which 
you describe is rare, very rare. 
DR iuoTARDs Let me go back to the coronary 
20 heart disease, myocardial ischemia, problem. 
We were both taught when we went to medical school, 
slightly different age groups, but still the same dogma, that 
| | thrombosis in a diseased artery was an important factor in causing 
the complication. Unfortunately, our profession has dogma. 
q Given that the underlying disease process in the 
25 arteries may well be contributed to by lifestyle and other factors, 
| | the precipitating event, however, that causes the blockage of 
the blood supply to the heart can be caused not only by thrombosis 
but by other factors. I guess we would have to accept the fact 
| in the last fifteen years our understanding of the causality of 
the complication of the disease process, the heart attack, is not 


30 
as clear-cut as what we were taught - that people who die suddenly 


ti 
B 
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mot = We Pt Stewart, in-ch 
DR. MUSTARD: (cont'd.) with myocardial ischemia, 
usually do not show evidence of a collateral thrombus in the 

5 coronary arteries, and we now have the puzzle of sudden cardiac 
death in which the metabolism of the myocardium is important, 
as well as such things as the arteries going into spasm are 
important. 

A case can be made that the degree of oxygen 
supply, etc., are important determinants of the susceptibility 

2 of the myocardium, and maybe the vasculature, in these events. 

With that kind of evidence developing, how do you 
handle the question of chronic chest disease as possibly 
contributing or not contributing to the complication of the 
underlying arterial disease? 

15 THE WITNESS: We have been concerned about this 
for years, and over ten years ago, twelve years ago, we requested 
the opinion of the chief cardiologist of Toronto Western Hospital, 
to comment on this business of the association between silicosis - 
that was the particular disease - and the risk for a subsequent 
myocardial infarction or coronary artery disease, and we 

20 received back, and the letter is on file, the report is on file, 
that from the opinion of this cardiologist there could be 
considered no connection - that one did not lead to the other, 
that the presence of pulmonary fibrosis would not lead to that. 

Recently, two years ago, three years ago, we asked 

ee Professor Ritchie to go; into this in detail for us...in a 
particular claim which was before the appeal board...or the appeal 
-.-.yes, the appeal board...and he did so. 

Weihave that document. It is attached to the file. 
LLewas silseconcmusionmnat vou could not conclude that chronic 
chest disease, as a general diagnosis, would lead to an increase 

30 in the incidence of coronary artery disease or the incidence of 


infarction - that in fact some papers that have been published 
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THE WITNESS: (cont'd.) suggest the opposite, 
that the presence of chronic chest disease may in some way 
encourage the development of collaterals, particularly if there 
was some low-grade hypoxia, some slow-grade decrease of oxygen 
in the blood because of impaired diffusion and ventilation. 


In other words, the suggestion was in fact the 


in the pure sense of the word, may even have had less. 
10 So based on that, and based on our earlier opinion, 
we have generally not accepted a causal connection, you must 
know, unless there were some unusual circumstances, and once 
again it is the circumstances, unusual circumstances, that may 
cause us to deviate from that general direction. 
There is no certainty that we will always keep 
ie to that direction, but as a general rule we have not, up to now, 
assumed connection. 


i opposite - that those individuals with chronic chest disease, 


DR. MUSTARD: Let's push this a pit further, 


because this is an area where there is enormous uncertainty. 
4 Let us suppose that you could...and indeed I 
, 20 expect it can be done, that you can compile a group of experts, 
| another group of expert witnesses, who would say that indeed the 
incidence may be less than people with chronic chest disease, but 
q it's the frequency compared to another population with advanced 
coronary artery disease...and I'm now talking about the 


complications, 1 monot,. talking about the underlying... 
25 THE WITNESS: You are talking of the complications, 
Prant. slvuncdersrand. 
DR. MUSTARD: ...cause of the myocardial damage. 
THEOWLUNoe 2 RLOnC . 
DR. MUSTARD: Let us suppose you have another group 
of experts say yes, that is indeed so, but the evidence about the 


30 
effects of hypoxia on restricted blood supply to the myocardium 
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DRE MUSTARD. wCoOnteas) Isr such that" this*couid 
be an important determinant of causing the heart to go into an 
abnormal rhythm - that is, beat abnormally - and sudden death. 

You can, as you know, take people and exercise 
them with an electrocardiogram monitoring them on their heart 
and show that you can precipitate arrhythmias if you have got 
borderline oxygen supply. 

How would you handle the two different points of 
view? 

THE WITNESS: I see the problem here - where is 
the hypoxia, where is diminution of oxygen to the heart muscle 
coming from? Is 1t coming from narrowed coronaries, or is it 
coming from impaired ventilation? 

I believe that the study looked at the business 
of impaired ventilation resulting in impaired oxygenation of 
the blood, the decreased saturation, and looked at that effect 
on the heart, and as far as I can remember, impaired oxygenation 
or decreased oxygenation saturation arising out of pulmonary 
problems, but with intact coronaries, would not be enough to 
Cause ischemia. 

Now, if your ischemia comes from lack of blood 
supply to the coronary arteries per se, that's a different story. 

DR. MUSTARD: Let's suppose I can...and indeed we 
Could dig t Upeebuce lL don t= want toy get into “the=controversy 
of the technical aspects of At... let us suppose that™ you’ are 
presented with equally-strong documentation that dminishing 
the oxygen supply in the blood through decreased ventilation 
can now be shown, in people who have got impaired coronary 
artery supply, to diminish the oxygen supply to the heart, and 
if that person now exercises, the detection of an abnormal 
electrocardiogram is much more easily shown than if they have 


a better oxygen supply in the blood stream - which indeed 
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DR. MUSTARD: (cont'd.) experimentally you can do. 
Now, let's suppose you've got those two packages 
5 of information. How would you handle that? 
THE WITNESS: I would say we would have to look 


there would be a chance that we would recommend acceptance under 
those conditions. 
DR. MUSTARD: Would you, in a circumstance like 
Mi this, go to a broader panel of people to get a kind of a statement 
of the issue so that you could not be caught with any one 
particular view? 
THE WITNESS: We might well refer that case to the 

advisory committee, because we send, not infrequently, if we have 


i at it very closely. Very much so. And we would certainly not... 


15 problems that are at that level or at the appeal level and reach 
the appeal level, we will send this for their opinion. 
We also have requested the opinions of outside 
doctors, so any of those routes are possible in that case, and 
if an appeal body or an individual is not satisfied with our 
recommendation - Dr. Dyer's or myself - they are perfectly at 
20 liberty to request someone else, which we will arrange for them. 
Mae unGKING. ©. Could 1 just take you to, Professor 
Barth's report for just a moment, before lunch? Can we go to 
page, first of all, page three point eight, and Professor Barth 
raises a few questions in relation to the manner in which these 
claims are dealt with, and the first question he raises is whether 


25 ; : ; 
the Board receives adequate information regarding the circumstances 


THE WITNESS: A. No, not often. Not initially. 
We may have very little. We may have to seek it out. 

Cette arc 1t you go behind the death CErti Ticats, 
30 as a matter of course, or are there occasions where you rely 


on what the death certificate says? 


is 


| 
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z surrounding a death. 
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A. Rarely. We will most often go behind the 
death certificate. 
5 Q. Then the second matter he refers to, and can 
E just. ..0s still sewnolesquestsonuot aggravation and so on, and in 


light of the dialogue you had with Dr. Mustard, can I ask you what 
your comment is on Professor Barth's observation - admittedly 

made not by the Doctor - which is that the concept of aggravation 
ie rarely seems to be employed in such decisions? 

A. Once again, I'm trying to sort of remember... 
we are dealing with asbestosis and cancer and death supervenes, 
death... 

Q. Dealing with asbestosis, partial permanent 
disability, death intervenes. 

15 A. And death intervenes. 
Well, we did discuss this generally, that 
with right-heart failure, okay, ANC asst 

Qvmethat os the only clear case, 1 take it? 

A. It's clear, but there are other circumstances 
under which we would accept a death claim. I'm not trying to 

“0 avoid your question, but it is so aqivtticul © toc imagine even la 

hypothetical claim that you really have to go to the claim in 

question - see whether the circumstances are Ligit -snaswNecie. 

a man with ten percent or twenty percent award would have his 

death claim accepted. 

25 It's not likely, but there are circumstances 
which would exist in which we might accept the claim. 

‘QO. The Statute says, "Where death results from 
an injury’) end what I'm trying to elicit, and my question 
isn't very clear, but what I'm trying to elicr te slrom.7.0 eis 
just what instruction you have received, or advice you have 

30 received, or what approach you have as to the kind of view you 


are taking of results of cause and effect. 


G 87 (6/76) 7540-1171 


sean state sf) Oo @ 


pda omapald se 


ante AD ae wD? 


ns . 
| Seas ; a . vfs ¢€l foiav= yang 3 ai . 
| | savleique®! (9Re C2 Oe tages ws a ais i 
; 54 hips it ,etage waa a off : 
1 wae? Gre aad socal ah 7 
| chw paltagg § a) 

ajat Ai =e “— 

ftuavwt CfA sh 

- - S21 G1d 6 ee a 


> t40/4 eho ane spe ian 7 
: in ae i wale) eat A - 
‘ja0n « 196008 bidOe ee: 
luagbdh ne 91 Sh og felon wf 


BS J i *F | @ 4. = == . 

: oF op GF OVES (,209 BOGS teas mtn le) 
evar i a 24057 6 eapegas eerie? -_ 18 daady 
pia tal w “Srewe 2HG07TOC0 ee mad 20 snawaet @ 


; bes . 

go> 4 asin gue eteds 2og glade on a2) 

aibte edd 3 geoas Sale wn sak 4 

mo22 ealwues diédeb ater” eee. ary 

tpizeap ya bre atoite parr . : ae baw 4 

BS NOY mrs? jietie oF porn © Jere vad se, - 
aval voy sosvhe, 10 beehe _ ore sdrige 38 

poy weiv 2G belt edt of a8 vn 

_ : .sostte Aan 

_ =“ - : 


: 
7 - a 


ot 7 


L 
' 
- 88 - Stewart, in-ch 
| Awe Ril right. fk understand your question. We 
have to be satisfied that the pulmonary disease in question was 
| 5 the major contributor to death. 
Q. The major contributor? 
| Awe YES. 
QeeeNOtrjust any contributor? 
| A. A meaningful contributor, significant 
contributor to death. I would not like to try to define it 
10) any further. Once again it's a judgement call. 
{ DR. DUPRE: Can I just ask you, Dr. Stewart, 
where that interpretation comes from? Is this a directive 
that has come down to the medical services division from 
the corporate board, or what? 
rr THE WITNESS: I believe we could interpret that 
from the Act itself, that...which implies that compensability 
is causation, and causation would have to exist whether 7 
for impairment or whether it's for death, and generally I think 
this is the kind of approach that we have taken. 
I'm not sure that we can relate it to any single 
20 section of the Act, but just that it's understood that under our 
system there must be causation. The disease in question must 
be the principal cause of death, and I cChiinimithacs setnes extent 
to which I can explain it. 
MR. LASKIN: Q. Have you ever had a legal opinion 


on how to interpret section thirty-six...and I say ‘'you' as 


= the Board? 

THE WITNESS: A. I'm not aware of it. 

Q. None has been communicated to you? 

A. NO. 

MR. LASKIN: This might be a convenient time... 
30 DR. DUPRE: Indeed, counsel. 


Shall we mmisesuntil about - quarter past? 
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THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: May we come to order, please? 

Counsel? 

MR. LASKIN: Thank you, Mr. Chairman. 

MEPERUAGR IN waO DD ovewart, susie tovlinish the 

10 discussion we were having before lunch, could I look with you 

briefly at page three point ten of Professor Barth's study, 
which is his table of rejected claims? 

THE WITNESS: A. Yes. 

Q. One observation which appears from just looking 
at the table is that apart from the case in 1979, all of the rest 


ee eeeleelleelC eel! Ee 


15 
of the cases appear to have a rating of fifty percent or less, 


and should I be drawing any conclusions from that? Is there some 


a 


rule of thumb, as it were, or guideline which would suggest 


that if you are somewhere between zero and fifty percent rating 


ste 


you die of something other than asbestosis, that basically 


a yelp ete noe Looking at a death claim? Or would I be drawing 


sae, 


the wrong conclusion? 

Dec Ou WOU lLOeels Link yOu would: 

JeoknOW OL Nousuch direction. on. our. party). no 
conscious, you know, approach like that, no presumption like that, 
no prequcicesthat berore, such a claim is... 

25 Q. Do you know of some claims where the rating 
has been between zero and fifty percent and there have been 
granted death benefits? 

A. I believe there are, but I really, once 
Sia econo ww er ecangOr say ge. 1. Mls CONLESS .Os yOu LeCan t 
Savon ut. 6 pOssSiple eof course. as. saidebetfore. 


30 
Q. Just to take the right-sided heart failure case 
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| Q. (cont'd.) for a moment, would the percentage 
rating have any bearing on whether you grant a death benefit in 

1 5 that kind of case? 

A. If you had ten percent and died of cor pulmonale, 

I we might assume that there is secondary disease present, not 
associated with the asbestos. 

i Now, I would think that a case like that would be 
sent to the committee for their opinion. I do not recall a case 

[ ms in which there has been ten percent and the man has died of cor 
pulmonale. It's possible, but once again I must take refuge in 


the claim that each case is different andit might not be 


—s 


accepted - chances are it would not be - but it could be. 


I cannot remember such an example, however, as 


ime 


a you have just given. 
DRERDUPRESS Tenustewantetosngorback to axquestion 
i you asked, ucounselyawitherespectstomthe factethattall of; the 
claims on that table, with one exception, were claims where 
the individual is rated at fifty percent or less. 
When I run over to table seven, to the extent 
20 that it is used here... 
MR. LASKIN: Page six point eleven? 
DR. DUPRE: Page six point eleven. 
That table certainly seems to indicate that 
the overwhelming majority of at least initial ratings of 
asbestosis claims, overwhelming majority, involve fifty percent 
= disabilaty om loss ance justwiookinggatethe table;eingany event, 
statistically you would expect the same kind of proportion, I 
think, on the table you were looking at. 
However, maybe Dr. Stewart can help me a Lzttie 
bit more in terms of understanding Professor Barth's other cases. 
They are tables based on WCB data that purport 


30 
to show rating changes. 
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THE WITNESS: Yes. 
DR. DUPRE: Dr. Stewart, the general impression I 
5 get from reading table ten is that even where rating changes are 
concerned, not many rating changes tend to bring asbestotics above 
fifty percent. Would that be a correct impression to derive from 
that table? 
THEeWLINe SS: ee btewould, GuEsnOt by antent.. It may 
well be and is that the diagnosis is made very early on now, and 
a that the progression simply may not be as great as some people may 
perceive it should be or is. 
There is no doubt that we have asbestotics who are 
in the upper ranges and are in eighty, a hundred percent range. 


Ican’t read anything from this table beyond it, 


| 
J 
LU 
U 
| 
| 
I 
if 
| 15 really. I don"tethinkseyou can conclude that we don't have a 
fair representation in the upper ranges, although it may be a 
[| lot less than you would expect because initially they are got 
early. 
| DR. DUPRE: Let me ask you this. This is a 
statistic that I have not found in Barth, although perhaps it 
20 is in here somewhere. Among the death claims in which asbestosis 
i was the cause of death, what was the percentage rating of the 
deceased, for partial disability purposes, on theevent of his 
| demise? 
THE WITNESS: It would likely be fairly high if 
{| it was not due to a cancer. 
ae DR. DUPRE: Right. Indeed, I'm thinking of indeed 
1 what would be medically called...I believe the term is used - death 
from asbestosis. 
% THE WITNESS: I can answer you that it would not 
have toubesashundred percent... UJm not trying to, avoid your question, 
| 30 I simply can't answer it by recalling the exact numbers, but it 
| 


wouldnt have tobea hundred percent. All it would have to be 
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THE WITNESS:-(cont'd.) would be) that the 
asbestosis clearly was a major contributor to death. 

I would have to get to the claims and see. 

DR. sDUPREssCangthask you: this?PiccIn theseventsof a 
situation where you have an asbestotic with a pentraltdisability 
pension, and he is hospitalized in the weeks or months that 
precede his death, is that individual, during his hospitalization, 
given a temporary total disability pension? 

THE WITNESS: .,.56 the hospitalization was ‘due; «in 
Our opinion, to complications from the asbestosis, he would get 


this temporary total disability during this hospitalization’. 


10 


If his hospitalization was due to something else, 
he might not. 

15 DR. sVURRE  alhetchances are; a suppose, thatiari 
individual who dies of asbestosis, in hospital, would probably, 
at the time of his death, have had a combination of partial 
disability and temporary total? 

Chea RINE Socee hl ewishes. siavcan-‘t) sayce Hews. feither 


ee ellelleelULllUL CE COE 


in hospital because of his disability, or he is not. There is 
| 20 an in between where it may be difficult to decide. 
Obviously, a judgement call is made here anda 
recommendation made by the medical to the claims department...if 

1 this question is asked of us by the claims department. And they 

will generally do that, they will ask us. 

1 = As long as we feel that there is a reasonable 
connection between the cause of the hospitalization and his 
disease, we will recommend that he be considered temporarily 
totally disabled. 

Once again, I'm sorry I cannot give you assurances 
on a specific claim. It would have to be according to the 

30 circumstances of the claim. 


DR. DUPRE: Can I ask you this? Are temporary 
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DR. DUPRE: (cont'd.) total disability benefits 
ever retroactive? I'm thinking simply of a situation where an 
asbestotic with partial disability is hospitalized, dies in 
hospital, and the cause of death is unambiguously asbestosis. 
Can there be a temporary total disability pension paid 
retroactively to cover the time in which he was hospitalized? 

THE WITNESS: Absolutely. We are often, not 
infrequently we are asked this question by the claims department... 
not necessarily just with asbestosis, but with other pulmonary 
claims, and we most generally recommend this right back to the 
time that the individual became totally disabled, which for all 

intents and purposes is when he enters hospital. 

He may have even become disabled before that. [In 
this case we will recommend retroactivity to the time, prior to 
the hospitalization. 

DR. UFFEN: Well, I wanted to go back a bit to 
when you...we were talking about table one on page three, ten 
of Barth. This was the death claims rejected where pension had 
been granted for asbestosis. 

The first question, one of information, it says, 
"cause of death". Is that the cause of death listed on the death 


certificate, or is it the cause of death determined by somebody 


else? 

THE WITNESS: I wish I knew what he meant. 

DR. UFFEN: Oh, all right. Maybe we should try 
to find that out, because...let me put it another way. Is it 


possible that it might be different if it was from the death 


Corti iticace. 
THE WITNESS: Yes. 1 would not be confident that 


those causes of death were accurate unless I saw each of those 


claims and I could look over each one. 
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t DR. UFFEN: Now, which would the Board, the 
Workmen's Compensation Board, use - the death certificate or the 
J 5 cause of death as determined by the medical people like you 
within the Board? 
i THE WITNESS: We would use our own... 
DR. UFFEN: You would use your own? 
i THE WITNESS: Yes. 
DR. UFFEN: So for a layman outside, it's not 
| 10 surprising that we have a little d@rrrculty in’ appreciating 
j that a death certificate can be wrong. Now, I got a terrible 
shock eighteen months ago when I discovered that Dr. Selikoff 
I was quoted as having said that something like fifteen percent 
of them were wrong. 
THE WITNESS: Well, I think there are more than that. 
DR. UFFEN: More than that? Okay. Well, that 
could be cleared up. 


15 


Now, another thing. I'm not sure I can put my 
fimgern on ein Dr. Barth here’) ut rererring to British Columbia 


policy where I think the Workmen's Compensation Board in British 


automatically be presumed to be...for an asbestos-compensated 
person...automatically decide in his favor. 
tiewe were in Sritish ‘Columbia, I “see one 
bronchial, myocardial, bronchial...I'1ll skip the next...a 
multiple cardiac pulmonary, a coronary occlusion...I'm not 
25 Sure about the next...a myocardial infarction...is an infarction 
a blood clot? Is that what they call a blood clot? 
THE WITNESS: “I “understand it as the death of a 
party olta muscter. 
DR. UFFEN: Oh, okay. 
Thewpoince te me gecting at, 21t looks to me like 


something like half of those cases in British Columbia would not 


: 20 Columbia presumes that death related to lungs or heart would 


30 
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DR. UFFEN: (cont'd.) have been interpreted the 
way they are in Ontario. 

THE WITNESS: It seems that way. It seems that 
way. 

DR. UFFEN: Okay. I understand it, then. 

Thanks. 

MR. LASKIN: Q. Just one question on the appeals 
structure in these claims, just to complete the picture. 

To the extent that there were any appeals from 
the denial of survivor benefits, would I be safe in drawing the 
same conclusion with respect to those appeals as your evidence 
appeared to be in respect of appeals on straight asbestosis or 
straicant, cancer claims; That is, that a’ different decision by 
the appeal body would be a rare occurrence, if indeed it did 
occur? 

THE WITNESS: I'm trying to remember cases in which 
thissnas occurred. “LL Just remind you l would refer such a case 
from the appeal level, if requested, and I would, on my own, to 
our advisory committee. I might also refer it to Professor 
Ritchie. I might also refer it to our chest disease consultant 
who works with us four days a week now, four half days a week - 
Dr. Cameron Gray. Besides being a member of the advisory 
committee, he spends four half days a week at the Board, advising 
us and consulting with us on difficult claims. 

I think that we...he has been doing this now for 
two years and we inevitably will end up by discussing such a claim 
with him, so we have those three areas in which we would not... 
and we might also, at the request of the appeal body, send it out 
to another physician outside. 

But insofar as the numbers of changes are 
concerned, consequent to this reassessment by those three parties, 


they are so few I don't think you would have many changes. 
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THE WITNESS: (cont'd.) I must tell you that we 
ij try to work up a claim and we try to be as thorough as possible 
in the initial stages, before we present an opinion either to the 
claims department or to the appeal board, and we would not expect 
j many changes based on this care that we think we take. 
OvetPalreenouch. 
i You mentioned Dr. Gray being a consultant? 
Bae LCS 
j 7 Pele 


As.eHe Hasebeensuncer centract. to the Board, to 


10 


i assist us in the pulmonary field on abasis of four half days a week. 
He comes to the Board and sits in an office and we give him 
claims that we are uncertain of, we have difficulty with - 
15 principally appeals in chest disease, various forms of chest 
disease. 
Now, he might not see a claim in which the advisory 
committee was previously involved, and we might simply send it 
to the committee as a whole, rather than to send it to him when 
he was at the Board. 
a But in other claims in which he is not directly 
involved with the committee, then of course he will be able to 
take ardi rect action. 
Q. Would a claim, an asbestosis claim, could it 
go from you to Dr. Gray, and then to the advisory committee? 
A. .No. I would more likely send it directly to 


25 
the advisory committee. 


A. Where he also sits. 
DREBUREEN eee remicea, tnird, person, Dr. Nur, 
who is labelled consultant, I believe. Is there a similar 


30 exercise involving Dr. Muir? 


e Q. Where he also sits? 
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THE WITNESS: No, he is in Hamilton, so we don't... 
no, we do not use him in that way. He does examine Board 
pensioners with asbestosis, that may be coming up for reassessment, 
and if they live in the Hamilton area, he may see them there. 

We have not referred, to my knowledge, a contentious 
claim to him, outside of this area...that is sent to us from the 
appeal level. 

ME poeokiN eo Cane ask you just...i'm just going 
to change to a different topic, and can I ask you this one question 
about the lung cancer claims, just so I have it straight? 

ietake ul that of vas lung cancer claim fits within 
the guidelines for compensation, it is compensated and whether 
Or notCeche claimant smoked or didn't smoke is irrelevant? 

THE WITNESS: A. Absolutely. 

O. Then 1 take it also from reading Professor 
Barth, that there is a second class of claims that is automatically 
accepted, though not so stated in the guidelines, and that's the 
claim for lung cancer where there is also co-existing asbestosis? 

A etnateiSealso true. 

Q. Then the other claims that don't meet either 
of those two categories are judged individually? 

A. Yes. 

Q. Okay. And the question I have for you, but 
I wasn't clear from reading Professor Barth or the guidelines, in 
those cases which are judged individually, does smoking play a 
role? Is it taken into account? 

A. No, we do not take smoking into account, 
simply because the population from which those people come 
are all smokers, and we compare that particular claim and the 
circumstances surrounding that claim that doesn't fall automatically 


within the guidelines, to a person that does fall within the 


7540-1171 


2 
dp-n) .oserndt 7 oe 
| Aes 
a@ enol ws es ot wilt oi at an on 2 7 a 
of “T oi tnene aot on aw sand ‘dl , 

y FREE: ; Lox ee | 48 as  Lm@D ‘wd weit sedg’ cain cp 7 , : % a aad 
,@eadd = (ope cae ad yeaete. f . ® a 
epoiianteas 6 .spheiveht 41.09 pense peigsclon es —— 

ent o0rr y Hes ° fi 2898. «GBT Laps to shixtgo mid oF 7 

an’ 

havo ld 


bob J it ,, fut wow Gee e aad sh 2<0TaeAd «ah 


Knitpeuo oo itt pow Mae ¥ aee Ohe°\eiqod Gneaet 226) cea 
\tipbealge £t evad Db 28, T4RG ,eaiela 249087 pails 
» e424 el ates. sl @ OP Onda 9f ates t 
tw See fel cettvdace €f St \ ee Reee ‘C+ enttLe 


trey gine! el) etlank 7 “by be Toh DPeRoa saadbetan 
sate  ~&  peeeeOW Apr: 


o/iptows fe9 @la 22 #d6e7 Tae? of 
; 43 ae iedo Do enadn bamiee 4 Gi. Ge 


sgl? bit ov iIeblop- weds ale betede oe! ten dona 
whiredneaeas onl bcd SIeae aaa Te: cna’ qs 
ound vale @f SENT 5 

tis deem 60 see Goleta sense Gtk Gent og 
(vitmblvetnd Serbut eae -aebeaghers 

ee ee 

hud it ot oved I mlzeoup off GRA) ene a) 7 
to fitel 158anTorG onibaod O83: ee 


> Ot ‘Ao. vo oT 


s yelg tiatstons eeoh yliavbhsvenn hephwt a6 
SUAUQO9R Beet 
trveenss off) atitonm a847 Sow of ew 8 
ency sige’: seody apuily mad ae, 1 — : 3 
sda bas minis yalugisieg tees . p2aQeo: eel " 
lentaemosun Lint 2 nesses Sede mipio? aD iat "i 
nid. aidziw LLa® eect Jan? Orme S o: ils 


- 98 - Stewart, in-ch 

A. (cont'd.) guidelines. They are both smokers, 

so we end up by looking at the exposure as the primary determinant, 
5 provided the diagnosis has been confirmed. 

We do not take into consideration smoking in a 
person who automatically gets accepted, so we certainly...we do 
not...sO we approach the claimant that is not automatically 
accepted in the same way. 


eee lLewanted.tOeturn, tinally, ca ithe sspecial 


10 rehabilitation assistance program. 

Ae eleSs 

Q. And your involvement in that program. 

Now, did you receive at some stage, in 1976, some 
instructions or directive to establish that program at Johns- 

46 Manville? 

A. Yes. I received a memo, or the medical 
branch received a memo, from the chief claims officer that 
they would like to see the special program in Elliott Lake 
introduced at Johns-Manville. 

Q. Were you asked to set up the program? 

20 A. I was asked to participate in the team and 
to help in setting the program up. 

Q. Who was the team? 

A. The team consisted of representatives from 
the rehab branch, and the claims branch, and if you ask me 
the number and their names, I'm afraid I might just have 

“ie precisely forgotten. But there were three or four nonmedical 
personnel with the team. 

PMesSObiyemy. Memory 1s bad, but... 

Om eelnatsutane, .6Dr 2. Stewart. 

Car weeacheyOuslOs OOKeadc, | again,» Proressor 

30 Barth's report with us for a moment, and I know you have read 


he pantrcularechaptenmn this report. that deals; with.-ut .— which 
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OEe (Cont aly. el SseciapLer eGignt. 


A. Page? 
5 Oey “Can we stare at page eignt point two? 
AY = 16s. 
Q. May I ask first of all, were you consulted 
in advance of receiving this directive from the claims department? 
Were you consulted in advance as to the advisability of such a 
program? 

i A. I don't remember a formal consultation in this 
regard. All I remember, as a member of the Board it was 
expected that we would do our best and that we would try our 
best. 

No, I wasn't specifically asked whether it was 

15 feasible or desirable. It was asked of us just simply to go 
ahead, use our experience with Elliott Lake. 

Q. At the bottom of page eight point two, Barth 
makes the statement: 

"Regardless of whether or not this announcement".. 
the announcement of the program..."was pre-emptive, many of the 

20 staff at the WCB believe it to have been the 

product of political expediency rather than 
sound medical considerations". 

Then in the next paragraph, it goes on to say: 
"A primary source of objection to the SRAP came 
from the medical services division of the WCB. 

= The roots of these criticims were and continue 

to be certain basic medical issues"...which 
he then goes on to elaborate. 

Has Professor Barth fairly stated the situation 
there? 

30 A. First of all, there is no doubt that there was 


considerable pressure and considerable media involvement of 
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A. (cont'd.) Johns-Manville at the time, and 
it was expected that something should be done. It was perceived 

5 that something should be done about Johns-Manville, and the 
special program was the vehicle which was elected and which was 
selected to do that job. 

As to the mechanism of the pressures that were 
involved in this, and that produced the instruction from our 
superiors to go ahead, I can't really say. But I do remember it 

10 was pretty volatile around that time. 

To the government, to them it seemed reasonable 
that something should be done, and it was high profile in the 
Legislature, no doubt. 

Now, dsmcLOnouxr, chougnts, about the matter, 1 
ef don't think that really mattered at the time what we thought. 

I think many had private thoughts, but we could not...we could 
not ignore what was going on around us, and realized that the 
initiative and the pressure for the special program came from 
the Legislature, from government, from the opposition. We knew 
that. 

20 But this does not gainsay the fact that we, as 
members of the Board, had a duty to try to do something - even 
though some of us may have had some reservations about the 
efficacy, about the worth of the progran. 

Q. Were you one of those people? 

Ate) lawouldsesay.that-at, that, time... had, my 

wh reservations, but I did not formally present them to the Board, 

or object, and what Professor Barth is saying is post hoc, it's 

after the fact in many ways, and looking back, yes, we had 

some reservations and the difficulties that we encountered in 

it, of course, seemed to - in retrospect - underly those 

reservations. 


30 
But the fact remains that we expected, were 
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A. (cont'd.) expected and expected to carry 
Out what we were asked to do. 

I don't know if I can put it in any other way. 

Q. Can I just ask you, in terms of the 
reservations that you yourself had at the time, although you 
may not have expressed them to anyone, does nonetheless Professor 
Barth capture those reservations at page eight point three? 

Ae sueteme justenave “a look at this. . 

Let us say that there is a thread of truth in 
what he says, although it is more apparent to us now than it 
was then. 

In 1976, we were aware of the limitations in 
withdrawing someone from exposure where that exposure was 
fractional, compared to previous exposure, and we were aware 
of the cricisim of the Royal Commission on the Health and Safety 
or Workers in Mines, in this respect, where we attempted to 
carry out the same principle - that is, taking a person out 
of exposure who had accumulated a certain amount of risk that 
would not necessarily decrease if he stopped exposure. We 
were explicity criticized for this in respect to radiation. 

We suggested, in Elliott Lake, that a certain 
designated cumulative radiation be set, and beyond that - 
withdrawal from exposure. The Commission said in effect that 
what you are doing simply is withdrawing someone from exposure 
where the risk will not decrease and where the manifestations of 
the risk may well appear, regardless of whether you withdraw 
that person. 

At the time same time, you ask someone else to 
go into exposure and you spread additional risk around. 

So we were aware of this, and there is a certain 
Similarity between the risk that is cumulative in radiation and 


that cumulative in asbestos. In both, neither risk really 
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- 102 - Stewart, in-ch 
A. (cont'd.) decreases once exposure ceases, 
the latency periods are long, and you expose other people. 
So there was a certain analogy, a certain 
comparison there. So those were some reservations we had. 
You could equally apply that to whether there 


was frank disease or incipient disease. In both there is a 


retained risk. It does not decrease once exposure ceases. It 
doesn't decrease significantly. 
10 DR. UFFEN: Does it increase if exposure continues? 
THE WITNESS: It all depends on the incremental 
exposure, and the Royal Commission decided that the incremental 
exposure in Elliott Lake was not a reason to withdraw a person 
who had accumulated one hundred and twenty working-level months 
of radiation exposure. That's the way they described that 
Ls exposure. 
The incremental exposure in those days was possibly 
aGeticth, a nalit, possibly less, of the exposure in prior years. 
In other words, there was a decrease in it. 
When we got to Johns-Manville, the fractional 
20 decrease in exposure was fifty or a hundred times the exposure 
that occurred in prior years, so we had to think whether this 
was a reasonable, practicai thing to do. 
| If an individual has worked in asbestos, and 
say has accumulated a hundred, two hundred or three hundred 
fiber cc years, and continues in exposure where the exposure 
25 is zero point one, zero point five, zero point three, he would 
| have to work a long, long time to add significantly to his 
cumulative exposure. If he worked five years at zero point one, 
zero point five, point five or two point five fibers added onto 
two hundred is simply not, in any logical way, going to affect 
any existing disease, will influence his risk in the future for 


30 ; 
a disease that may appear, or will certainly help his health in 
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| - 103 - Stewart, in-ch 
| As (cont'’d.) “any way. 
So in that sense, we had to wonder about the 
5 justification for it. But while we might have wondered about 
that, it might have gone through our heads or my head, we 
nevertheless had to do what we were asked to do and requested 
to do, and we had to fit the program in in the best way possible - 
by taking cognizance of the reduction in the overall exposure 


that we encountered in 1976 and 1977, as compared to the 


. historical levels. 

MR. LASKIN: Q. Have you read the rest of this 
chapter, in particular the critique that Professor Barth offers 
on the program itself? 

THE WITNESS: A. I have. Are there any 

ie Dewewecu lari a, 


GO.) Well, Can Pf ask you ima “general: way, firstly, 
LowLeeacayrecriadduec = see ra faire descriptiron of the program 
and what went wrong with the program? 

A. Well, it's a pretty general question. Are 
there any specific aspects of it that...no? 

20 Of pure. 

He makes a couple of points at page eight point 
five. The first point that he makes is of the deterioration 
in relationships between the union leadership on the one side 
and the WCB staff on the other, who were responsible for 


implementing the program. 


= A. Well, the union leadership at that time 
felt that all persons who showed signs of asbestos fiber dust 
effect or asbestois should be put in the program, and we didn't 
| agree. So that obviously was a cause for resentment. 
| OpeeWhat was the Board's position on that? 
30 Ame lLiecespeCcte.. 7 


id Oepeens torwno snoudd be in’ the» program.” You said 
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Ove(cont.d.) Beyoun pos teron was cthat not vali. . 

Rage) berioht Suehrstrofiall,; the decision had. to 
be made as to what areas, if any, of the plant would be considered 
habitable, would be considered of low enough exposure as to be 
compatible with contined work, for those people. 

Now, I was the one who had to advise the Board as 
to bes areas they should consider, if any, in this way. 

In 1976, when we started to interview people, we 
had not yet determined...I had not yet determined, in my judgement, 
what areas I felt were suitable alternative work areas for people 
who might have been in exposure in some other partiior® ubhe, plant. 

You must remember at Elliott Lake the key to the 
success of the special program is alternative work being found 
within the industry concerned. Only to a limited extent did we 
find that relocation or retraining was the alternative selected. 

Then the success of the rehabilitation part of the 
program depended on a reasonable...an area oiriworktithatc: coulmibe 
selected by those who were affected, who might have been still in 
exposure in another area, so that they could work there. 

Now, we waited for six or more months for a new 
set of dust samples results to be taken by the occupational health 
branch, and when we got them, around January Of tks7 hjiwtiwas 
my opinion, and I made a recommendation to the Board, that the 
only area which would seem to be of even remotely hazardous 
would be the transite pipe production. 

In my opinion, the other areas of the plant, 
particularly the transite pipe shipping and receiving area, were 
Suitable places to work for people who had been affected. The 
reduction in exposure was immense, compared to past exposures 
at the plant, judging by the results that were given to us at that 
time. 


Much of the work in transite pipe shipping and 
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A. (cont'd.) receiving was done outside, some inside, 


and the range of fiber counts there, according the 1977 results, 


ranged from not detectible to zero point one fiber, zero point three, 
zero point five fibers - mostly under zero point five fibers. 

To a person who had two hundred fiber cc years, I 
felt that this was a reasonable place for him to work, particularly 
since in many cases he had not much time to go since he was near 
retirement - many were, this was an older population than those 

oa we encountered in Elliott Lake. Some had a few years to go, some 
had not many years to go, so it was based purely on my recommendation 
that the program went along those lines, that the only area 

which we would accept candidates from would be the transite pipe 
production. We would not...we would elect, we would consider that 

15 thermobestos area, we would consider that the fiber glass area was 
suitable alternative work sites for people who were working and who 
had been affected in the transite pipe, and this was a judgement 
recommendation by myself, which the Board accepted, and which not 
everybody agreed with, in the union. 

Oe iceProressora Barth correct,that; the. programas 
20| initially contemplated was to provide benefits up to one year only? 
Ro Nes, this is’ true. This was changed later on. 
So epic thateingtualietactor also play, any.role.in 
Sigh e Ao 

Domes (thi nkwite. CAdcag te think Ut. did, 

Q. When all was said at done at the end of the day, 
sf Professor Barth makes the observation that perhaps the most striking 
outcome of the program was the small-scale nature of its effort. 

Psat hate fag ri 

A. Well, it was a large-scale effort on our part, 
believe me. But the results, if you look at the results by the 

390/ numbers I don't know if you can necessarily come to that sort of a 
conclusion. It was a voluntary program. Some people elected not to 
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- 106 - Stewart, in-ch 
A. (cont'd.) go on because they didn't necessarily 
like the terms. That was not because necessarily that only the 
5} transite pipe was selected, simply because there wasn't an absolute 


assurance that once you went on the program that you would be 


successful in obtaining a job or that it would be an indefinite 
Gontract. It was very difficult,in those, days just,to find alternative 
work for individuals who were in their fifties, some were sixties, 
Xs who had no other skills other than what they learned in the plant, 
and it was a problem. 
Q. I take it that was much less of a problem with 
the Elliott Lake program? 
A. Yes. Yes, much less. 
Q. Was that because, number one, the age 
16| distribution... 
A. Yes. 
Q. ...of the employees? 
A. Yes. There was at least an average ten year.. 
the mean average age was less by ten years in Elliott Lake. 
Q. Secondly, the greater opportunity for available 
20 employment within the mining industry up there? 

Dom eS. 

OO vVeOtnielL ctactors? =i 'm Just trying to, focus on 
why it would appear at Elliott Lake, on its surface, in any event, 
reading about it, appear to be more successful than... 

“ A. Well, because when a person goes from underground 
to surface, you presume there is no exposure, that it is a perception - 


there is no exposure in surface jobs. It's an absolute decrease in 


exposure, although it's not strictly true. 
The reduction in exposure experienced by a miner 
as he goes from underground to surface may be substantial, but not 
30| absolute. There is always quartz dust around, but generally of a low 


order. We must not forget, too, that one of the underlying planks 
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A. ({cont‘d.). of the special. program. in its conception 
was the acceptance that...of low-exposure alternatives. It was clear 
in the ministerial announcement that preceded this program, the 
Elliott Lake program and the construction of it, that low exposure 
alternatives were part of the program. 

In other words, if I may just illustrate - a man who 
worked in Elliott Lake, who showed some signs of dust effects, it 

+ was felt that he could go, say, to Sudbury and work underground 
without any problem. So that there was never, from the start, 

the necessity that there be an absolute lack of exposure in the 
alternative job location, and a percentage reduction in the exposure 
experienced by a man from Elliott Lake, that might have gone to 
Sudbury, was far less than that experienced by a Johns-Manville 

15, employee who was offered a job in the transite pipe shipping and 
receiving. 

DR. UFFEN: The exposure to radiation as well as 

dust, does it play any part? For instance, you've been talking about 
the silicosis and the dust at Elliott Lake. 

THE WITNESS: Yes. 

a DR. UFFEN: What about the role of the alpha 
particle and radon gas and things like that? Was that not part 

eye Me ity 

THE WITNESS: Well...but they were separate and 
would not be considered together in any synergistic way. 

25 Dako ULEEN swe leunderstand that... «Ou madewthat, point 
Li toenOLiiiG Meo Nieletane Cry othis.on yougto see i fel'ms..2if,I'm 
a Miner working underground in a uranium mine, I get exposed to 
Austeand radiation. 

THE WITNESS: Yes. 

DReeUPEON -euuecaneget OULNOL the dust by cleaning 
30} up the apparatus or getting out the mine. I can't get out of 


the radiation unless I get out of the mine. 
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- 108 - Stewart, in-ch 
THE WITNESS: You, go , to surface. 
DR. UFFEN: That's what I mean, go to the surface. 


You can't stop the radiation, so a miner who felt that he was 


accumulating exposure of two kinds - radiation exposure and dust 
exposure - by going to the surface and taking other work would be 
avoiding these two kinds of risks, even if they weren't synergistic. 
THE WITNESS: Except that he might not derive any 
benefit from avoiding further exposure to radiation, in the terms... 
10 DR. UFFEN: Now this is what...I can see he might not 
derive any benefits from further exposure to dust. Can you explain 
to me why he would not derive benefit from avoiding further exposure 
to radiation? 

tot WLiNnoo tele Clank. ity sy just. the.opposite. 1 
really feel that he would derive benefit, likely to derive more 

15} benefit from getting out of high quartz..a high-quartz atmosphere 
than he would getting out of an atmosphere in which he had accumulated 
a hundred...say a certain amount of radiation, where the radiation 
was much reduced. 

DR. UFFEN: That's the point - where the radiation 

was much reduced., The only way you can.get out of it is to get 

m4 out of the mine. 

THE WITNESS: It was reduced...it would have been 
much reduced underground. 

DR. UFFEN: Underground? Oh. In what way? 

THE WITNESS: Well, there was an improvement in... 
25| there was a fairly great improvement in the radiation conditions 
underground, by 1976, say as compared to the years in the late- 
fifties when they first... 

DR ww EN-«s Was. lt.Clothing» they wore, OF ...,. 

THE WITNESS: .No,. simply by the dust-control 
ventilation. 


30 Dust was also reduced, but not to the same extent, 
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- 109 - Stewart, in-ch 
THE WITNESS: (cont'd.) the same proportion. 


Dust conditions in 1975, in Elliott Lake, were 
about half those that existed in L956 7 LOU. One. halt. 

Radiation conditions that were...were reduced Dyes 
well, could have been reduced by five or ten. So there was a bigger 
reduction. 

But I did say to you that we were criticized by the 
Royal Commission for doing this, for approaching the problem of 
radiation in that way - by taking someone out where the radiation 


had been much reduced and where it was not likely that his 


10 


additional increment of radiation would influence his health in 
any way, either... 

DR. UFFEN: Just going back to the reason why the 
Elliott Lake program appeared to have worked, at least better than 
Johns-Manville, from the perception of the miner who May not be 
expected to understand the niceties of synergism between radiation 
and dust, he's got a double chance if he gets the hell out of the 
mine - he is not getting exposed to dust or radiation - so put 
simply, he might figure it's twice as appealling. 

THE WITNESS: I agree with you that that was a 
perception at the time, that this was a dual exposure, this was 


Gita risk. 


20 


I think there were far more jobs available and they 
were younger people. They were more flexible in their aD Ey eto 
adapt to new jobs on the surface. 

Mae LASKIN: 0. In the light of your experience 
at Elliott Lake and then with the Johns-Manville program, have 


25 


you got any guidance, counsel, for us on how worthwhile these 
programs are and whether a compensation agency should be considering 
undertaking these kinds of programs? 

TRESWLIDNEoos oA. Lt think you have to look at it from 


two ways. You have to look at it from a health benefit point of 


30 
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Re (conted. jee view,) “YOurehave;to) look at it from 
AGEenoOwndOswesSevye2zt.4 .psSychicwpointyof yiew, a> mental point» of 

view. If aman has perceived he is under risk and feels he must 
leave, I suppose there is a reason there to think about that, and 
BidveisecOl. Ofsam.sOUtetnat 1smnot distinctly a medical consideration 
in that sense. It is a consideration for the administrators, for 
DOwuciCclans . 


- inerespect. tosmedicalvinputsinethis kindeof aeprogran, 


wevare Obligedsto pointvout to olir’superiors’ that degreesof health 
benefit that might be expected to result from it. But based on 

this, they can formulate their policies. If they choose to disregard 
Our assessment of it, that's fine. 

But if we were to follow the basic requirements of 

16| the special program as it was conceived by the ...as it was 
conceived and as it was promulgated in Elliott Lake, and if we 
are to have...pay some heed to the admonitions of the Royal 
Commission, then we have to point out these limitations, from a 
health point of view, to our superiors. 

It does not mean that we would not be expected to 
20 go ahead and do what we can. 

MR. LASKIN: Q. I take it on the health effects 
side, Looking, att Cinml 982 pedo .I (putmit “fairly “that “the ‘evidence 
is still very unclear as to the benefits, if any, of removal? 

Tote w UINE SG so wl teste teclear.. shut I do agree 
2 with John McDonald when he says if we did help one person, it's 
WOT C Dace. 

I think we have to look at it that way. 

Q. Though you may never know one way or the 
other? 

A. We may not know. We would like to. I don't 
30; know. 


Dee DUPBREcemuusSte LO: cOllow up On that, can I jyust 
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DRE DUPREE (cont da. )i) first of -add.co, ito table 


nineteen on page eight, nine and eight, ten? This is a table 

in Professor Barth's study that I understand is not his table. 

It is indeed the WCB table on the SRAP program? 

THE WITNESS: Yes. 

DR. DUPRE: First of all, let me just turn to page 
eight, ten. Is the so-called...what I would call the bottom line 
rr figure of the whole thing...is that the figure that appears next 
| to two (a) - namely, eighteen individuals out of exposure, 
participating and receiving TPD, or pension, or combination? 

THE WITNESS: I believe that's correct, at that 

time. 

DR. DUPRE: That is the bottom line in terms of 
eighteen who wound up participating. | 

Now, can I ask you the following: I don't understand 


two (c) - 'off due to noncompensable reasons'. Is that eight out 
of the eighteen, or is that another eight? 

As always, on page eight, ten. 

THE WITNESS: Right. 

DR. DUPRE: Next to two (a), we've got eighteen. 
THEeWeINE oOo swe Rigitr. 

Mr. Commissioner, I must tell you that I think the 


| 20 


rehabilitation department would be in a much better position 
to explain. 

25 DR. DUPRE: Okay. Let's leave it that way. 
But is it fair for me at least to take away for 
the moment that there were eighteen individuals who did wind up 
fOr eee... 

THE WITNESS: I think that's true. I hope I'm 
saving I'm right. 


30 DR. DUPRE: Let me ask you this: Have you been 
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DR. DUPRE: (cont'd.) able to ascertain, simply 
in terms of at least whatever claims you may have been getting 
since the program, how these individuals have fared? You know, 
have you gotten claims for partial disability due to asbestosis 


out of this population? Have you had any death claims arising 
from asbestos-related illnesses? 

THE WITNESS: It's my understanding that there has 
10 been some considerable change in that respect, and that once again 
I know that you will be able to be enlightened by... 

DR. DUPRE: Your understanding was that these 
eighteen have fared relatively well in terms of not coming down 
with compensable... 

PiLeW DO Neo ee Only sleds NOt etal ING... .1 Cane t be 

15; sure of the eighteen. I'm talking of the whole group that we 
interviewed, that there have been men who have died, I believe, 
and who have got ill since that time. 

As far as the eighteen are concerned, I'm sorry 

I cannot give you...that will have to come from the rehabilitation 
branch. 

a Dawe DUrRest. Okay. “Inen I° ll certainly pursue 

it with them. 

DR. UFFEN: One other question ina different area 
altogether. I think I had better wait until you... 

MR. LASKIN: I actually had just about one or two 
25| MOre questions, and really let me just pose the final area I 
wanted to ask you about. 

It comes from a statement that I find in Professor 
Eissen's critique, amongst others, and I don't know whether you 
have had an opportunity to read that critique or not. 

THE WLINBReot A. L have, yes. 


20 Smee aecCeduly trying ctOLdraw oOn-.your long 
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Q. (cont'd.) experience both in the industrial 


disease field and in the compensation field. The statement he 

makes is that...first of all, he says, ; 

"A crucial measure of the success of any compensation 
system would surely be the extent to which 
disabilities from occupational diesease are 
recognized as such, and compensated to the extent 
that compensation is lawfully due". 

+s And then he goes on to say his belief that there is a cause for 
concern that the incidence of industrial disease is probably much 
greater than might appear from the statistics of compensation 
claims. 

I wonder if both in the general sense and more 

15 specifically in respect of asbestos claims, you yourself, in your 
Own considerable experience in the field, can you give us any 
sense or feel for whether his observation has some truth to it? 
A. Oh, I think his observation has some truth 

to it. But if, as we have heard, physicians are not very 
knowledgeable about occupational disease, and say asbestos, they 
20/ may well be missing cases, and it is as reasonable to give his 
view credibility as it is to say they are not. 

(eink Coden COUuLGeNOt Lerite: io. “lt Ss quite 
possible that what he says is true, but I have no way of, you know, 
quantifying it, of assigning as estimate to the degree of it, 

and I think we just have to judge that probably there are. 

om Whether there are a great number, I don't know. 

But I think there are some cases out there that are not being 
detected, simply because the physicians are not knowledgeable in 

the field. 

DR MUSTARD # aL, “juste mi cghieecomment ‘on’ that,’ 1f 1 
Mignt, that, as 1 said earlier, if you take the Sir Richard Doll/Peto 


estimates in the United States, for occupationally-induced cancers, 
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DR. MUSTARD: (cont'd.) and apply that figure to 


the mortality from cancer in the Province of Ontario, you would 


expect, if you can approximate that four percent figure in Ontario, 
that there would have been about six hundred claims of 
occupationally-induced cancer per year over the last two years, and 
I gather the number of claims are about sixty. So it's about 
One-tenth of what you would expect. 

Now, it may be that our work environment is totally 
10 different, but I think that you identified something which is 
extremely important, and that is the question of the quality of 
the observations being made by physicians out there, and overall 
awareness of the issue. 

Peguess the thing that I would like to ask you a 
ie question about, recognizing that, have you ever given thought to 
the kind of information base that maybe should be maintained 

for the work force so that in an ideal world you would be fairly 
easily be able to get at the association between exposure and 
cancer? 

THE WITNESS: I have given thought to it, because 
20; we have the framework of such a data bank with our miners, and 

we have kept it for many years. 

We have exposure, duration exposure and x-ray 
Pasig ednumtiatets On t1le se That, is. there. [t's retrievable - 

A person who worked in 1935, we can retrieve. 

The trouble is, it does not exist in any other area 
= of occupational disease because industry or government did not 
establish a data bank as they did for the mines, and it does seem 
reasonable that a similar setup be set up for surface industries. 
I think it would be an enormous job, and take an enormous amount of 
co-ordination between industry and government. I don't think that 
39| either could do it alone. 

But the direction of this seems to be away, however, 
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SHEEN GUNGOO Ss Ss VcOnNuea. Meer bom tat wn inethat 
government now is tending to let private industry do the pre-employments 
and do the medical assessments, and keep records. This is the 
direction of the new legislation. It's going in the opposite way. 
One cannot be sure that the information that is accumulated in 
private offices or clinics will be kept or get to the central source. 
This is an opinion, and might be an unpopular opinion 
with government, but I feel that something like our mining nominal 
roll system and our statistical system is probably a good example 
of what should be done. But the trend is away from that. 
Screening is now much decreased, and it's put into 
private hands, or it may be put into private hands. 
DR UPFEN: 2 9Maybe “thatrquestion ££ hadtrin mind “is 
appropriate here. 
What does this chap D. Saunders do, who is 
industrial disease research specialist? He is in your division. 
THE WITNESS: Yes. He aids the industrial disease 
specialists such as those dealing with asthma and with the toxic 
Claims “that involve toxins of various ‘sorts. He is involved 
deeply in organizing their data, setting up a card index system and 
searching the literature, at our request, for subjects that we 
wish to be knowledgeable on or we wish to be apprised of. 
DR. UFFEN: Would he have the type of training and 
qualifications to initiate what Dr. Mustard had in mind? 
THEAMLOING oo! APL awould thinkethat thisawould lie in 
his area, that it...it is an enormous job, however. The implications 
Of itMaremverye large: 
MRYCUASK ING Os Ll justehavesone final «question; and 
again it's a very general question, Dr. Stewart, which again tries 
to draw on your experience at the Board. 
Themquestronmivs sreally@this: @eDo you or does the Board 


have any sense of the kind of disease compensation picture that 
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QO. (cont*d.) you are looking at in the next decade 
insofar as asbestos-related claims are concerned? 

A. What is my perception of how it is going to 
evolve? 

ee Les. 

A. I think we are going to see a lot less 
asbestosis, and we will continue to see the cancers for the next 
ten or twenty years. 

DR. MUSTARD: Can I just follow up on that ina 
sightly different tangent? It's in section six in the Barth 


10 


document, where he had all the tables about claims accepted and 

claims denied. 

Bul =inette 1s the comment that, of Course, 1f£ a claim is 
15| denied you may see it again, one, two or three years down the 

road and then it may be accepted at that time. It was very 
Specitically for asbestosis. I can*t put ahandle on a table that 
will guide me easily through this. 

But I was wondering, do you have somewhere a running 
account of the asbestosis story in relation to the work force in 

| a Ontario, that is exposed to asbestos fibers, in which you can get a 
feel for what proportion of that work force manifest asbestosis? 
I'm going back to the discussion we had earlier this morning about 
when the criteria for the diagnosis become positive, recognizing 
the sensitivity question, one would sort of expect on biological 

25 principles that people who initially are negative, some of them 
would become positive and that's in there, and I would be interested 
to know what proportion that really represents of the total group. 

I would also be interested in knowing whether the 
number that's being denied now is increasing compared to the past, 
and whether the frequency with which they are becoming positive is 
30/ increasing or is becoming less, so I guess what I'm trying to get 


at is that if a thousand of us were exposed to asbestos fibers, even 
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DR. MUSTARD: (cont'd.) an equal amount, because of 


our host variability some of us would manifest it soon and some 
Vater,s ana some Or Us would not manifest it” »at all. 

t know i'm not being very” clear about that. Do you 
have any feel for what the pattern is in terms of... 

THE WLINGOO:) A trend? 

DR. MUSTARD: The trend, on all those conditions - 
the denied claim, denied claims becoming positive, etc. 

THE WITNESS: First of all, one of the problems that 


10 


we have always had in Ontario is that we have never had a proper 
population base with which to develop statistics. We know roughly 
how many people are working in asbestos in the province at any one 
time, but we have not been able to use this because we haven't had 
15| their names. 

We haven't broken it down, necessarily, into 
categories. 

Now, if you wanted to know the trend in insulation, 
the trend in brake linings, the trend in textiles, or the trend in 
construction, this is what you want to know - the incidence and the 
20 prevalence and what was it like years ago, what is it like now. 

We would like to know that, but we don't have that 
precise information. 

As far as your other points are concerned about whether 
a@ person now who Shows no’ Signs, what chance there will be for that 

= person to become positive An sthnee: uvluLe, tewrsn sel dont t* really 
think I can answer it. It's a question that we could address 
ourselves to, try to develop a program to get the answers from it, 
but we have not directly done this so we cannot say. We can 
speculate on rough trends, and I think that the trend is that the 
asbestosis, the degree of asbestosis we are seeing now is less than 
BON tawacetive or ten years ago w= Buc its stile little early yet, even 


for asbestosis, because there is a long delay period and the 
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THE WITNESS: (cont'd.) greatest exposure occurred in 
the fifties and the sixties. So we still have a fair amount of 
latency to go before we can say with certainty. 

I wish I could really answer your question directly. 
It's something that we would have to work on. We would have to 

look at our statistics and our figures. We would have to go back 

to old cases, take these claims allowed and break them down, see 
what has happened to them. I really...I wish I could answer your 

10] question better than that. 

DR. MUSTARD: Can I ask a different question? I would 
take it that it is probably easy to have the whole work force of 

the Johns-Manville plant for the last thirty years - that's accessible 
EO *you? 

THE WITNESS: Yes. 

ts DR. MUSTARD: As far as your organization is concerned, 
is there a systematic tracking of that work force and what happens 

to them in terms of asbestosis? 

THE WITNESS: No. They are tracked by the 

occupational health branch or the chest disease service while they 
are working, of course. 

DR. MUSTARD: But if they stop working? 


THE WITNESS: If they stop working there is no 


20 


guarantee that they will be re-x-rayed unless they make arrangements 
themselves to be at the place at the time and place. 

DR. MUSTARD: Could it be possible then for a person 
25’) to have worked with them in the fifties, to have left and moved to 


another part of the province and stopped working, and come down with 


chronic chest disease and be diagnosed in the local community 


without paying attention to the asbestos story, just having chronic 


chest disease? 


30 THESWLINESS: © Drs Mustard, il feelsthat’1£ you had 


said asbestosis I would say that the chances are good that he might 


3 87 (6/76) 7540-1171 


sd. oe a sehen 


ag — IP 


- 
: 
- 
bi 
: 
me 
7. ; . 
rit eG et Fee eee | Lon IA ATU Pel 
ad 7 : 
y doptt yl “Veo of Veeteeee: pte a. nin dzte |e; nae 
i 18 | iistwiy 2 A ct onnys as aT. oe . 
a 
a | mio 26450 i & ne 'S Seale 


oy . 
> Hae 
mars. od sett st - atest 
i - 


: v ; 


10 


15 


| 20 


25 


30 


S 87 (6/76) 


- 119 - Stewart, in-ch 

THE WITNESS: (cont'd.) be missed. As far as chronic 
chest disease is concerned... 

DR. MUSTARD: What I meant is some kind of chronic 
problem, chest disease...you would get labelled with something 
other than asbestosis. He would come down with asbestosis... 

. THE WITNESS: Oh, he would get labelled with 
something else? 

DR. MUSTARD: Yes. 

Tie WLINKoo: = In. Chat case, yes, Lt Ss possible?’ I 
would think that it's possible. 

DR. MUSTARD: Do you have any idea of how many people 
that might be an outcome for them? In another sense, they are 
not being picked up by the system? 

THE WITNESS: I could only answer your question if 
I knew the turnover at Johns-Manville and if they were prone to move 
after they left the plant. I would suspect that...I wish I could 
say. If indeed they did, then I think the chances of them being 
undetected would be good...someone who is not up to date and who may 
not have been told of his exposure. 

Sometimes the person doesn't tell his physician of 
his exposure, and the physician can't know unless the physician is 
unusually perceptive. Yes, I think it's a point you have. 

MR. LASKIN: I don't have any more questions, Mr. 
Chairman, other than to thank Dr. Stewart for being so patient 
with me. 

DR. DUPRE: Maybe just before we take a little 
break, I might just ask one question that takes us back to the 
rehabilitation program, but more especially asbestos fiber dust 
effect guideline. 

I read that guideline that appears on page five, 
seven, Dr. Stewart, and as a layman who knows absolutely nothing 
about the terms that are used, I nonetheless had an immediate 


surge of familiarity, because it looked to me like what I read in 
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DR. DUPRE: (cont'd.) regulations that tried to 
distinguish whether a transaction has given rise to income or to 
a capital gain. There is a lot of this in public administration 
literature, and I guess that the thing that then went through my 
mind is that quite evidently this kind of guideline could only , 
of course, be devised by an individual or a group who had very 
considerable familiarity with x-ray readings of people with 
different kinds of pulmonary problems. Is that a fair assessment? 

THE WITNESS: I would say that - generally true. 

You can be pretty narrow in your specialty, you know, and still 

look good, but you are still narrow. I have a great familiarity 

with the dust diseases and the changes - perhaps less so with clinical 
diseases like sarcoid or...although sarcoid is a differential that 
you always have to consider in any of these...but yes, I think it's 

a fair assumption to say that this is the result of some study 

and knowledge in this area. 

DR. DUPRE: In the devising of those guidelines at 
this point, would experience in having read the x-rays of 
unsuccessful asbestosis claimants, who subsequently developed 
asbestosis, have been useful? 

THE WLTNESS: TT Cen. 

DR DUPRE: Dyin asking gti hypothetically. but am 
wondering, am I on the...I'm wondering if that was done. 

Lote INES steer lieirighi= j.Canvls give. wou this 
explanation? When we were asked to go into Johns-Manville we did 
not have a definition of pre-asbestosis. It wasn't in the books. 
It had never been recorded as it had been in the mines, in the 
Silicosis, and we had to assume that there was in fact an incipient 
phase of asbestosis. It's arguable, but you have to assume that 
like silicosis there is a gradation of change between normal and 
abnormal, that somewhere in the middle you can't say is asbestosis, 


but that in some people that you know has progressed to asbestosis. 
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phase of the change that you know in others has led to the disease - 
not necessarily, but in many. The only way you can do that is to 
look at the group of people that are involved, and don't forget 
that Johns-Manville employees were exposed to quartz also, so your 
picture was a little different than it might be. 

That's what Dr. Ritchie said yesterday, that there 
is...he has found some silicosis with some people who show asbestosis. 
10 


This must surely be from Johns-Manville and nowhere else. 

So the guidelines, of necessity in this case, had to 
be developed from the Johns-Manville films, and were not 
predominantly, and cannot be interpreted as such, as representing 
asbestos changes that might occur in other industries such as mining 
Or textile work. They were devised from this particular point of 
view, and in fact they were devised from serial films which were 
examined, from all Johns-Manville employees. 

Peoveaouytiatl if trying to set down thas 1 
discussed this with Dr. Vingilis and with members of the advisory 
committee, that these were not developed...these were an amalgam 
99| Of the advice I received and my own thoughts, and I showed these 
CuadelinesetoOuDr se Vingi lis, for .instance, and we discussedithem, 
and we discussed them with Dr. Roos, and we felt they were reasonable. 

DOnmeGuUtaL Can sayethat, it) Ss atgquable...that you 
can argue that what I am describing is in fact asbestosis. Once 
again, it will depend on the industry in which it's in, and that 
25/ in fact I might argue that the changes that I have described may 
not necessarily go on to asbestosis, but in Johns-Manville we 
know have, in some people. Only time will tell as to whether these 


are accurate, but we feel they are accurate because they are a 


selection of the findings in people who were not labelled asbestotics 
= by our advisory committee and by the chest disease service 
themselves. 
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THE WITNESS: (cont'd.) They are in detail...more 
detail, perhaps...than one would like, but if we are asked to 
describe something and to justify it, we must put something down 
so that the Board can at least get an idea of what we are doing. 
DR. DUPRE: Thank you very much, Dr. Stewart. 
Shall we take our break now, and I presume I will 
be given a batting order on our return? 

MR. LASKIN: You shall. 


10 
DR. DUPRE: Thank you, counsel. 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


15 DR. DUPRE: Have I got a batting order? Are you going 


to, lead oft? 
MR. McCOMBIE: Yes, I'm the leadoff hitter. 
DR. DUPRE: If you please. 


CROSS-EXAMINATION BY MR. McCOMBIE 


20 OID ARC Chiecsa. Die .otewart,  imigsommy .. .aty ithe 
beginning of today's session you answered some questions about 
your background, that Mr. Laskin asked, and I would just like to 
clarify a couple of things on that. 

First of all, you said you were working in Elliott 
ee Lake and you became particularly interested in compensation work. 
This is just through your...you had a general practice in EeiiaoCt 
Lake? 

ALL said I became particularly interested in 
chest work. I did compensation work up there during my practice, 
but I became interested in chest disease through my association 
30| with the physician in charge of the miner's chest station, which 


was at that time run by the compensation board. 
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OWpeLimiuste trying to Clarify how you were involved 
at that point in compensation work. Would this be patients of 
yours that had compensation claims that you were required to... 

A. Yes. In a mining town you have quite a few of 
those. 

QO. The other thing that I wasn't exactly clear on 
in your background, do you have a certificate as a specialist in 
chest disease? | . 

10 AC el COmnot.. “No. 

Q. Another, I guess, general question that has 
seemed to have been part of your answer in a lot of questions, and 
I'm wondering if there is any difference at all between your role 
at the Workmen's Compensation Board and the role of Dr. Dyer. 

Would you see both yourselves having an equal role 
re in chest disease, or is there one area that you would specialize in 
Baten eeWOULOn Ts ec. 

A eeWe di Le WOuld... ny position TP etOLd es Sermon. CO 
Dr. Dyer's in the sense that I am considered a consultant and he 
is considered a specialist. We, however, work together..... although 
20; I do more of the appeal cases than Dr. Dyer. I suppose I would 
have the last word, if it came down to it. 

Q. But in the general day-to-day operation or 
flow of claims, there wouldn't be any particular claims that would 
be directed your way rather than Dr. Dyer's way, or vice versa? 

ADC ee DVeLaWwOULd GOlay lot Of screening of claims 
25) that would otherwise, might come to me. I tend to attract more 
of the appeal cases. We, together, work on or submit opinions on 
cancer cases. 

OP wiust eco get.to thesactual setup, and you went 
through it to some extent this morning, where a claim would come 
Puen Cewoulcecomec moose winderstand 1t, initially .to the» ID and 


30 
D section, who would then refer it to either yourself or Dr. Dyer? 
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A. Mmm-hmn. 


Jee eCue os WidLal. Me Curd OUuS about ig; as I 
understand it, all claims are, before they go to the ACOCD, they 
go through either yourself or Dr. Dyer, is that correct? 

A. That's true. 

Q. Even when there is a very clear diagnosis from 
whatever source, it would still be funnelled through one of the 
two of you? 

10 
A. Yes. 

O. "Im just wondering, and I don't know whether 
you can answer this, but why would that be if, for example, a 
very clear diagnosis came in? Could not some fairly rudimentary 
medical education be involved with the claims adjudicators that 
15| they could refer directly to the ACOCD? I'm just wondering 

why this extra step is there. 

A. I see. Well, at our desks we arrange the 
appointments with the advisory committee, the medicals arrange it, 
and not the claims department. The appointments are made from 
our desk. 

Z0 GMerleulGerscana that, oUL 2. am wondering if there 
is a particular reason for that other than the , I guess, more 
controversial claims? I mean, it would seem to me that it would 
Speco up aetoucine. Claim, if you Jike, 1f that extra step were... 
A. i don’t Know if there is much time lost in an 
on extra Step, and we are asked to ...well, I don't really think that 
much time is lost and it's desirable that we see the claim first, 
before it goes to the committee. 

Q. So in any claim that would be submitted, at the 
initial stages the claims adjudicator would really have very 
PieCere input, |i mean, they would refer 1t directly to you, in 

30} particular as I indicated, a claim that would seem fairly straight 


forward on the surface, it would still be referred to you? 
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Ba Yes. 
O. 'ts* there, in’ your) experience, is, there any kind 


of education or training that is given by yourself or other people 
from medical services, to claim adjudicators, paramedical training, 
recognition of words, things Ofethatinature ? 

A. We have occasional meetings with the ID and D 
section, as a whole, and we, Dr. Dyer and myself, have in the past 
presented example cases and discussed issues and problems that we 
Mes know have arisen, that are common to us both. So we do have, ina 
sense, a continuing education program when we feel it's necessary, 
and at the request of a supervisor, 

OW "lm -wondering Wf that ‘kind of anteducation program 
would work in the other way, whether...and perhaps this goes back to 
15) YOur first joining the Board, whether yourself and Dr. Dyer are 

ever involved in discussions on, I guess, the more legal aspects 
of compensation, in that kind of a training approach? 

A. Not really. The legal aspects of our work 

I think are simplified for us in that we derive a broad right to 
do what we do from the: Act, without too many constraints to it. 
201 That is, we are not given definitions or limits, as it were, that 
have been suggested, say, in some of the...take Professor Eissen's 
report, where he goes into detail and breaks down legal versus 
medical. They don't seem to exist in our system. 

But the system seems to work, in my view, without 
these constraints on the medical branch. 

a Q. So I gather you are referring to Professor 
Eissen's three page chart at...? 

Wren Lonte =) Yes. 

Gm evourdon't chinky thatethat=astapplicable. to the 
Ontario board? 

30 heewtedon tecee how Ltecan®worke@in our system, our 
particular system. 
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Q. So in other words, for that particular outlook 

to work it would have to change a lot more than just changing peoples' 
duties, you would have to change the whole structure? 

Ae wecumtawould Interpretethat. 

Q. Just one other point on the primary adjudication. 

I believe you mentioned this morning that when a claim comes to 

you, you do have access to a fairly large number of occupational 
chest disease service reports, is that correct? 

10 A-eXes achatese tric. 

Q. Would the claims adjudicator have access to 
those reports as well, or would they ever have occasion to use 
those? I mean, would that be something that could be done at 

the initial stages to cross-index or cross-reference a particular 
claim with a report from the ministry? 

bg Pow Hepdoesn.t...no, they do not have: copies as 
we do. They are stored in our offices, and copies are not sent 
to the claims department. 

Q. Now, earlier today Mr. Laskin was asking you 
some questions about appeals, and you indicated that you are 

20| more likely to be involved in that stage of things than Dr. Dyer, 

SO you indicated that, if I'm correct in my memory, that the appeal 
board has accepted a claim that you had recommended against. I 
believe that was your testimony? 

a eles ee eCone cecal laa claim nn wilcnumy.Opi101 On 
was not sustained by the appeal board. He elected to go elsewhere. 
25 Q. This was on the basis of contradictory evidence, 
presumably, from another source, or different evidence anyway? 

A. I'm not too sure of the basis for the way the 
board went. I can only say that my advice was disregarded. | 
QO. But it's only, to the best of your recollection, 
at the appeal board level that this has happened? It hasn't happened 


30 
at an earlier stage, at the appeals adjudication or...? 
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A. I can say that...I can't say this specifically 
about asbestos. I'm aware of an occasimin which an appeals 
adjudicator has decided to ignore my advice. 

Q. On something other than asbestos? 

Boe LeSiim st hime 41s.) Tecan’ thremember that it 
was an asbestos claim. It was something else. In fact, it could 
be more than once, but I... 

Ooaryleguessethe bottomyuline being that whether it's 
10! asbestos or not, it is a fairly rare occasion when your recommendation 
is overruled at the appeal level? 

As ‘Let's say that it's relatively rare at the 

appeals adjudicator level, but I'm not certain that it is necessarily 
rare at the appeals board level, because I'm not necessarily told 

15 how the claim goes. In fact, in some claims I'm interested to know 
what happened, but I have never found out. So I can't say. 

Q. Okay. And on the question of appeals, Mr. Laskin 
also asked you whether you had ever given evidence at an appeal 
hearing and you indicated that you hadn't. 

Peovuessvone of yehe questions that arose in my mind, 
20; and we did hear from Mr. McDonald about this the other day, that 
this was not done...I just wonder if you personally would object 
to appearing at a hearing that a claimant had, to explain your 
position? 

A., Well, I'll answer it this way: At that time, 
the time the appeal is heard, I have tried to set down in as much 
= detail as possible the reasons for my opinion, and I mean detail...I 
Ee DOC 

I would like the appeal to consider that opinion, 
along with the evidence that might be given, and let them decide 

on their own. 

30 Now, as far as being cross-examined is concerned, 
I would be prepared to submit to that if that was the system, if 
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aversion to appearing at a hearing? 
Ae eCOnY Gaecniik . SOc 
Oe sokay, 


10 


15 


Boarumoaciersthan to Dr. Stewart and Dr. 
A. Oh, yes.* Absolutely. 
Q. Now, 
as an independent consultant to the Board? 
A. Well, 


Dyer? 


20 I've never known of any 


the Board, including myself, to try to influence 
so I have presumed that they send us a perfectly 
Opinion. I presume that they are physicians who 
their work and who would resent any interference 
ze anybody from the Board. 

far as you know, 
conduct their business? 

A. We have never told them how to 
business. No. 


30 (weave ask vou whether, 
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The answer, I guess, to your question is yes. 


Stewart, cr-ex 


that was the arrangement. 


I would. 


Q. So you don't have any particular personal 


PecaOneteciiLnke SQ.0 a NOs 

just to turn for a moment now to the 
advisory committee, when the file comes to you and is referred by 
you to the advisory committee, and you have outlined, I think, in 

a fairly detailed way what is required of the advisory committee 
and generally what they will respond to you, but I'm wondering...we 
have had some testimony on the advisory committee and who is on it 
and how it is set up, and frankly, I'm still somewhat confused by 
the whole thing and exactly what their relationship is. 

I believe you said earlier today that in your 


view the advisory committee is advisory to the Workmen's Compensation 


as such, do you see the advisory committee 


individual in 
them in any way, 
independent 
have pride in 


DOiegiy spat tat 


OeeeoOaCheLe woano direction ron vour” part, Or “as 


anybody from the board, as to how they are to 


conduct their 


All we want is the service that we ask for. 
to the best of your 


knowledge, there has been any reluctance on the part of the Board 
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Q. (cont'd.) to have the advisory committee make a 
TenQLti Lora ii td party: 

A. I am aware of one occasion in which this came 

up. The issue and the case itself was dealt with by my superior, 
the medical director. 

Q. That would be Dr. Dowd? 

Lee eoseee oOnleanenOerrcauvlys privy tO it, and I have 
NOPeNAdeanyepart Ln yt. 

9 Q. But if someone from the committee phoned you up 
and said that a report was requested by the patient ora 
representative of the patient, would your response be to refer 

that to Dr. Dowd, or would you have a response yourself on that, 

or would you have any objections yourself on that? 

15 A. I would know that the request seemed to run counter 
LOeOne OL eGnG PrOVisitons sin our Act, and I think I would refer that 
to my superior. 

DR. DUPRE: Do you recall what provision of the Act 
you are thinking of, Dr. Stewart? 

THE WITNESS: Is it one zero one? 

20 UNIDENTIFIED SPEAKER: Section one zero two, I believe. 
DR. DUPRE: Section one zero two. Correct. 

MR. McCOMBIE: Q. Okay, I would like now to turn 
to the question of rating, and I believe from your testimony this 
morning you made it clear that if entitlement were established, 
the ACOCD would also give a rating to the individual, and then 

2 the report would come back to you indicating that they felt that 
entitlement were established, and what the percentage rating was. 
Now, I believe your testimony was that most of 

the time that rating was acceptable to you and recommended by you 
tO the claims, adjudication branch? 

30 THESWLINGSSestA. seLet me clarity: that. I might not 
make any recommendation, I would simply send the report on to the 
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A. (cont'd.) supervisor of the ID and D, and let 


him deal with it. I wouldn't make a positive recommendation, because 
the fact that I sent it on without any comment is positive 

DPecoona ton. 

Q. Okay. I believe youalso indicated that 
occasionally you might have questions of either the entitlement 
aspect or the percentage, in which case I believe you said that 

you would write back to the ACOCD, or get in touch with them, and 
discuss it with them? 


10 


eos ee ce Ss ON POCCASLONG Wilts. Lt Ss not 

very often that I do this, but occasionally there are points 
that need clarification, that I see possibly the recommendation 
and the conclusions are maybe not quite compatible with the body 
15} Of the report through some error, some possible error of statement, 
of grammar, error of explanation that wasn't explained well - 
something that I was a little unsure about and that I would like 
Clarified. On occasion, I have asked a clarification of the 

actual award. 

Q. The percentage award? 

eo A. Yes, in a sense that if I am aware of the fact 
EiatepOSSibly it safirst award, 1£ it's a first award, and that 
it was fairly high to begin with. On occasion in the past, 
occasionally in the past, I have clarified this report also...if 
I knew at the time that this was a first award and that it was 

95| fairly high. 

This happens very rarely, but in the past it has 
happened and it has been one of the reasons why I have asked. 

Q. Accepting that it does happen fairly rarely, 
I'm wondering if in those rare circumstances whether they are 
always...a consensus is arrived at, or whether there has ever been 


30) an occasion where there is an irreconcilable difference between 
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O. (cont'd.) your view and that of the ACOCD,, OL 
whether it is just a question of grammatical or minor differences. 

Ase UuSto say 1 dont recall any Occasion in 
which there has been an absolute divergence of views where we could 
not accept their report. We have left...I can't remember...a 
recommendation for an award is their recommendation and unless we 
have very good evidence, some reason to recommend against it 
because of a legal reason or some technical reason possibly, it's 
1 not done, I guess. 

Q. And then this recommendation, assuming the 
majority of cases where you would be in agreement with this 
recommendation, would then go back to the claims, and then they 
would deal with it? 

15 AS Yes. RTO. 

J. OO YOU nave any idea as to..-.and I realize that 
Pitecwisn Gt) your orea...but I'm wondering if you have any idea of 
whether the claims would in any way alter that award to take into 
account anything, any other factors or whether they would 
automatically implement the award, the percentage amount that 
20} has come through you from the ACOCD? 

A. Unless they discovered something wrong with 
the claim and with the rights of the claimant in respect to 
exposure and his right to the award, they would accept it as such 
and may even add on to it. They might consider a supplement or 
some other award like that. 
ce ONCeeaAgainj~ 1) M™ NOt expert in that particuidar area 
tele are 

Q. But assuming that everything was in order, and 
leaving aside for a moment the question of supplements, in your 
experience it would be...taking the hypothetical figure of, say, 
30| twenty percent that was recommended by the ACOCD, it would go 
through you and then would appear from the claims adjudication 
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Q. (cont'd.) branch as a twenty percent permanent 
disability award with no variation? 

Ace Soe With NO Variation, as far as I know. 

Q. The reason I'm curious about this, and it 

gets back to some extent to the ongoing dispute or discussion, I 
guess, around impairment versus disability, I'm reading now from 
the Board's guidelines on the rating of permanent disbility, 

from the Board's Policy Manual, directive one. If I could just 
10| quote the first two sentences here, and I gather this would 
primarily apply to the traumatic injuries? I'm assuming that 
there wouldn't be any great difference in ID and D claims. You 
Can correct me if I'm wrong. 

A. Well, maybe I should... 

Q. Anyway, it says: 

1 "Responsibility", quote, "The medical branch, 
medical services division, is responsible for the 
estimation of clinical impairment in injured 
employees. 

The claims adjudication branch, claims services 
20 division, is responsible for estimating the 
impairment of earnings capacity and estimating 

the level of post-accident permanent disability". 
End quote. 

This seems to indicate to me that the claims branch 
does have some role in arriving at the final figure, the final 

25} percentage, that seems to not be there in the process as you 
describe it. | 

Am I wrong in that assumption? 

A. I think it depends how you interpret that 
section. 

Could I see this? 


MR. LASKIN: Sure, Dr. Stewart: 


30 
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THE WITNESS: This refers to the pension medical 


staff. I would think it would refer specifically to our pension 
medical officers and the pension medical section within the medical 
branch, 12 L'monot mustaken. 

MR. McCOMBIE: Q. So when this says the medical 
branch, medical services division, is responsible, etc., that 

would refer to the medical staff of the pensions branch? 

THE WITNESS: A. I would think specifically, because 
ib I have not been asked to comment on this before. 

Q. Well, maybe if you could turn the page and 

on page sixty-two, under permanent disability rating guidelines, 
under two point one, and I'll read this out...I apologize that 

i havent made copies of this...it says, quote: 

15 “Lt is the pension adjudicator’s responsibility to 
authorize the assessment of all cases for 

permanent disability evaluation, except those cases 
emanating from appeals." 

Again, this seems to place more of a responsibility on the...in 
this case, the pensions adjudicator, and I understand that when 

20; we are dealing with industrial disease claims that is all rolled 
up into one responsibility with the claims adjudicator, and it is 
not divided as it is in traumatic injuries. 

Reading this over, it seems to me that there is 
more of a role required of the pensions adjudicator, or indeed 
the claims adjudicator, than I understand from your testimony. 

. A. Well, what does he mean...I'm not too sure what 
you mean by assessment of all cases for permanent disability. 

The act of assessing disability in pulmonary disease 
is certainly not the role of a pensions adjudicator, and if there 
is a paradox here, it simply may refer to the fact that trauma 

and pulmonary disease have different values and have to be treated 


a little differently. 


30 
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Q. So would you say that in adjudicating, using 
the broad sense of the word, claims from the traumatic side it 
would be different than adjudicating those from the disease side? 
Acmeonl Vel tet heuappLOoachsn. Iewthinksine the end,.in 
the final analysis, the results are the same - that the pensions 
medical officer recommends an award, a percentage award, in the 
same way as the advisory committee recommends the percentage award. 
I'm not aware that the pensions adjudicator changes that award 

10; recommended by the pensions medical officer. 

O-) Seglstamighnt eddethat I think you are right. 
That doesn't seem to us to be the case that it is changed. It's 
just that it seems that in practice it seems different than what 
we are told in theory. 

i would like to.come back to this in a.minute, 

i but the other thing that I am curious about is the whole question 

of the psychological impact of a particular worker that has received, 
that has an asbestos-related disease, and whether or not the Board - 
either yourself or through the advisory committee - ever takes 
psychological considerations into account in arriving at a pension 

99 Or in benefits of any kind? 

A. I'm not aware that the committee has done so. 
Precney chose to, andvincorporated, into, the award;.as it,were, or 
took it into consideration in coming to a conclusion regarding 
the amount of the percentage, and they didn't indicate that they 
had done so, well, it would be up to them. We would have no way 
25} of knowing that they had taken this into consideration. 

Q. But as far as you know there is no guidelines 
for that, for example? 

A. No. We have not talked to them about this. We 
have not discussed it with them. If they chose to include it, we 
have not known about it. 


30 
Q. Has it ever been considered....you are aware 
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Ore COnuL. G-) ein traumattc anjurves there is 
occasionally a different award, another permanent disability award 
PULepSyYCuoOLogical.,.- 

Acie ieawareeinetrLaumatrcuiniuryethnal Lt is an 
issue of separate consideration that is dealt with separately, and 
may be added on to the award, the trauma award. As far as I know, 
this may be the case. 

Q. Do you know if it has ever been the case with 
10/ an asbestos claim? 

Reeenouechiat. ) meaawaLe. 

Q. To move to another subject for a minute...I 
appreciate your comments on this...it's something we discussed 

to some extent yesterday with Dr. Ritchie, and has appeared in some 
of the research papers and responses, and that's the question of 

My autopsies. 

Dr. Ritchie testified yesterday that in his view 
an autopsy was a very good tool to use, and certainly Professor 
Barth has used that it is not used very often in Ontario. 

I asked him the question yesterday, which I would 
20| now ask you, whether or not the Board has ever considered any 
program to encourage autopsies among asbestos claimants? 

A. First of all, we have on occasion asked the 
attending physician to obtain an autopsy in an individual who we... 
was terminally ill, and who we had seen and was a pensioner of 
Ours, and when the diagnosis was obscure and we weren't certain 

25) of it. 

We occasionally have written the physician or 
phoned him - more often phoning him. I don't know if we have 
ever written him, I don't think I have ever written him. I have 
phoned the odd doctor and asked him, but it doesn't happen very 
often, and often we don't get a chance because we are not aware 


Of thes death’ until it"s too late. 
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O. wtn®a.perfect®world, *ifsyou like, although in a 
perfect world we wouldn't have asbestos victims, but in a perfect 
world would it be advantageous for every asbestos claimant to 
have...or every asbestos claim to have an autopsy available? 

A. I would say yes, with one condition, with one 
reservation, that every claim for asbestosis... 

Q. Every recognized claim, perhaps? 

PEMARICHC. wivesems lewould@think gt. higniiy 
10; desirable. 

Q. Is there not...and perhaps I'm asking something 
that is under consideration or hopefully will be under consideration... 
but do you know if there is anything that the Board is looking at 
doing as far as education or advertising, I guess, to family 
physicians, or Dr. Ritchie mentioned unions yesterday, is there 
Me any kind of program the Board has ever looked at or is willing to 
look at to try and encourage autopsy reports? 

A. I would say that we are certainly willing to look 
at it. We haven’ t-formally gone) into it. 

The problem is that there has seemed to be a 
99| steady decrease in the actual numbers of autopsies that are being 
done routinely, but perhaps even more important - we are not 
informed and we haven't the time to request the physician to 
obtain the autopsy. It's too late after a week, or two weeks, 
three weeks, when we are finally notified. 

Oper eunderstand.at,) wouldybesdifticulteatter 
25) someone has died, but I'm wondering if there is some sort of 
premusimilan to thesletter that Dr. McCracken sent out in 1976, 
I'm wondering if there is any kind of a role that the Board might 
fill along those lines. 

A Mele timerravor oLe1tyetrankly-Si ipthink®= we could 
do something in that direction. Perhaps we could do more. Perhaps 


30 
we should do more. 
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Q. Okay. I have now had a copy made of another 
piece of correspondence, and if you will indulge me I would like to 
return for the moment to the question of assessments, and perhaps... 
this is a letter to Injured Workers Consultants from Dr. McCracken, 
ancmit ere Lactesito wbaGki in yurnes)icande1f I'm going oOff...if...under 
the assumption that there is no difference in the procedure between 
traumatic injuries and disease, and please let me know, but I 

would note in particular the last paragraph of Dr. McCracken's 

10| letter, which states: 

*Lastiy, sarshouldypoint, out to.-you, that the 
physician's staff does not evaluate disability, but 
only impairment. A person who has impairment may 
have no disability and no handicap. However, they 
May shave cisability, but no, handicap. And finally, 
0 they may have both disability and handicap. 

This portion, in the determination of awards, is 
the responsibility of the pension claims 

ad juaueatlLlonystart ~Acinnview ofsthesfact«that eit 
represents a socioeconomic problem." 

20 Again, I'm somewhat lost because this to me seems to indicate 

that there is a more active role that, in this case, the pensions 
adjudicator would be taking in the final awarding of the 
percentage, than we have heard. 

Ago Well wr wouldathink thatehe! isasaying,-in 
effect, that the pensions adjudicator can do what he wants, and he 
25} may, if he chooses to, double the award or triple it, if he 
wishes to. That is up to them. 

As far as the medicals are concerned, they are 
simply suggesting a degree of impairment that you could call 
disability if you wish, because impairment is really functional 
Gisabtticy, souLMl ty SeSsemantics,again,jandsunder our, system,ui 


30 
believe, we are essentially measuring loss of function...loss of 
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A. (cont'd.) function. We are awarding for loss 
of function, not for the degree of function remaining. 

I think that's essentially true in trauma and 
essentially true in pulmonary disease. 

We are merely recommending to our lay colleagues 
at the Board, as to this. They are perfectly at richt to do what 
they want with that. 

10 Ore okadyemeoOnl: could just Dbrierly summarize 
what you've said, that you recommend a percentage that you feel 
represents the impairment, and either the pensions adjudicator or 
the claims adjudicator can then do whatever they want - they can 
increase, decrease or just pass on what the medical people have 
said? 

15 ieee oeiiel CerLonG,. as tar acl know, 

Q. But as far as your experience go, that rarely, 
if ever, happens - that they change the percentage award? 

A. This is my experience. They may add on to it 

a stacking benefit, but the actual numerical award I believe stands 
20 generally unchanged. 

Q. Just one other brief area I would like to touch 
Guyeand that its --: 

MR. LASKIN: Could you just identify this letter, 
for the record, so that we all know we are talking about the letter 
from Dr. McCracken to Miss Marian Endicott, Community Legal 

25| Worker with Injured Workers Consultants, dated March 4, 1982. 

DR. DUPRE: I guess you want to give it a number, 
counsel? 

MR. LASKIN: I'm going to ask Miss Kahn to give 

it a number. 

Missy eaAuN ee lnat Wlllberextiipbie LOour Of phase’ ‘four. 
Mi eis oh ee A Ime Uiiie @ xtc number four Of 


phase four. 
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EXHIBIT # 4, OF PHASE 4: The abovementioned 


document was then produced and marked. 


MR. LASKIN: Sorry, Mr. McCombie. 
MR MCCOMB IE = Oo | wouldsjust like to, briefly 


ask you, Dr. Stewart, and again I don't know if this is an area 


that you have considered or not, but this is relating to some of 
the changes suggested in the White Paper on Workers Compensation, 
10} and in particular I would be interested to hear your views on 

what may or may not happen if the medical review panel as envisaged 
by both Weiler and the White Paper were to come into being, and 

how that would affect the flow that has been established between 
yourself and the ACOCD. 

Do you see this being a problem at all? 

15 THE WITNESS: A. Well, it's hard for me to be 
dispassionate when I'm asked to possibly discard something that 
I feel has worked so well for so many years, and predict whether 
the alternative is going to be as good. 

My first impression would be that I wouldn't like to 
99| See the change, but that's not to say that some other alternative 
is not viable. It's just that based on our perception of medical 
panels, at the Board, and our knowledge of those in other 
jurisdictions, that might not be a good alternative to the AC, 
so I would have some reluctance. 

Q. I guess the reason I asked that is that my 
25} perception is that the ACOCD is seen as the gathering together of 
people with a great deal of experience in a particular field, and 
I suppose depending on how you look at it, a medical review panel 
dealing with asbestos claims might be seen as not having the 
same degree of experience, or not having the same degree of 
expertise. Is that a fair summation of what you are thinking? 

Dr tecouLdenappens @Putlrt that way, 1t could 


happen. Lt could work out that way. 
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A. (cont'd.) There is no guarantee that it 
Meo eit t k a. 

Q. The other question I would have for you on 
the proposed changes, I guess I should start with the current 
System and ask you whether or not your opinion is sought in 
defining what an individual who has already been rated at...take 
a figure out of the air - twenty percent...what that persons can or 
cannot do in the way of returning to their previous employment, let 
10) us say. Would you be involved in indicating what this person can 
do? You know, this X amount of work? 

A. Yes, I might be asked that question by the 
claims department if it was not clear, and if it was an issue that 
was brought up by the person - who might well claim that the award 
wasn't big enough because he couldn't do his work. I may well be 
i asked to comment on that, by the claims department. 

Q. So that this is, again, I gather you are saying 
PomsenGtea Major role, butpit'!s certainly something that comes up 
from time to time - in particular, I would assume, with people 
that do have permanent disability awards that, for whatever reason, 
have not returned to their previous job? 


A. Yes. 


20 


Q. Your advice would be sought as to what they 
COuldror coulonet do? 

Aw It might be. It's not a frequent request. 

MR MCCOMB IRS SOkay.. 1 think that's all the questions 
I have, thank you. 

Ue OU PRE tee Mr. “Cauchi.. 


25 


CROSS-EXAMINATION BY MR. CAUCHI 


Dreeeliethesbdicn Report, 1 noticed this morning 
you mentioned the pulmonary function test. When were these 


au tests started at the Johns-Manville plant? 
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ne es ie Stewart, cr-ex 

A. As far as I know, screening of asbestos workers 
in Ontario started some time in 1952. I would suggest at about 
that time. 

Q. At the Johns-Manville plant? 

A. I am aware that routine screening ... 

QO. I'm talking about the lung function tests. 

he Oneedemicorry.e L'm sorry. “Lim talking of the 
x-rays. 

Eedonwteknow. 

Ove Youwdon t know? 

A. NO. 

Q. Where do the reports come to the claim department 
for an individual claim? Do they always come from the family 
physician, or from the union representing the worker? 

Pe ney mayer come from anyone. I don't....21 can't 
tele vou, the... 

Q. Okay. They come from...they may come from 
anyone, you say? 

Aves Yes 

Q. Do you ever recall at any time a worker's 
physician putting in a claim for compensation? 

A. Yes. A worker's physician has often... 

Q. A worker's physician? 

Aw Yes; yes: 

Ohe Vtsisea rere occasion, isn’t it? 

Awe NOV EP aon teKnow aseiteserare. O1TFt's not’ uncommon 
that a worker's physician will request that a claim be entertained 
for his patient. 

QO. But it is a rare occasion at the Johns-Manville 
plant? 

peewee livwL...since f=do not deal with all the 


imitial claims, I couldn't say for sure on that. “I really don't know. 


7540-1171 


¥e-20 


“BSBKr oY £54 ep: 'o-geain 
- a : 


: a * : — u2 tA o 
ucts 2h tusppes Bie ” | ee ws? ton, Games ‘wihaano'nl 
views = stands Seba AO 
- ¢ 4 fee a TP we Mi : 7 = ; 
f Joeia vifiva ra mM 6D | 
7S" ITS 3m a en atin A . 

33229 sael 4H speda qebaing Pt oO 

nid Jo - palvte "2. «fazow ay .yrtou mt P|) ee 


eee | 2 nob 1 


with 4'ach nor ae 


{tents ir “7 oq: ad¢ ob esafe <C 
‘ e3 2 é yoris O8f ‘Smlaic mivas k 3@3 
— , Ta robo wis sors 36 pas Tt 
ite ‘pon. -Sh0 use 721 emd> wan YecT AA 
i PGS , Lig 
- . x74 oo tant . yaks) oO 
tyase-0Cy .eroyne, 
of o\ 
: eat ee 5 242 Vos 3 [lacen tars ey od v 7 


“OLS RuReGQNes (Ol Misio. A Ri eaisrsinyg metolsyig) 
terle ean aesolayag e*seasew © pay oh 
Feat: teyig a ads +2 


[sd J*neb. pnoteavos exe 
omens 24a £° 33 - ers a* 3s Ge v0 } oe ci 
Deniastioetas sd ciats 4°96 itd: tradp fd iy aude tee 
~ als : 


7 


ki f° 4as-anaor ‘3 2 tusono 
ii a AGu @ ° pai 
a 


- 
a 


prs cae" ttt ‘o ae 


a ay Steal 


oo A Stewart, cr-ex 
Q.- You mentioned about the details of exposure 

history. How much do you rely on the management detailed exposure 
5} history reports? 
A. At Johns-Manville? 
Q. Yes. 
A. Fairly heavily. 
Q. Fairly heavily? 
A. ‘Yes, 
Q. 


0 Does the individual ever know about the detailed 
management report? 
A. Does he ever know what is in that report? 
OUe ess 
A. I'm not aware that a copy of that report is 
15 =[ene, Gale aaa 


Q. The worker? 

Mey see the worker. I'm not aware that that is so. 
Dominic be, bute. . 

Q. So the employer can say whatever he wants to 
Say in the reports, about the employment exposure of the worker, 

20; without the knowledge of the worker himself? 

A. Yes, that seems to be possible. 

Oe Mhneexray J.7, 

Dh DURRES EXCuse® lee Mr Caucnis, ol fyust wanted 
Pooa5k a inttle point of clarification on that. 

Mk. CAUCHDy Sure. 

DR. DUPRE: It would appear to me that the form 


25 


seven S, which Professor Barth reproduces on page two, thirty-four, 
would be a form on which such information would be given. 
Now, that form would be part of the claim file, would 
Pe not? 
30 THE WITNESS: Yes, yes. 
DR. DUPRE’ ‘Now, that being the case, is ‘it not so 
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DR. DUPRE: (cont'd.) that a worker who wound up 
appealing would wind up, if he got the claim file or if his 


representative got the claim file, seeing the form seven S$? 


THE WITNESS: Yes, he would at some stage be able 
to see it. 


DR. DUPRE: Okay. But he would have to appeal to 
be able to see it? 

THE WITNESS: Mmm-hmm. 

DR. DUPRE: Yes. I guess that would be my 
understanding of the way your whole system works. 


10 


THE WITNESS: So it is, except let me just say 
thateis this ’claim’went to®the advisory committee, the advisory 
committee would question him on their own to elicit their own...they 
would of course look at this, but... 

Uy DR. DUPRE: At the time they are taking the patient 
history? 

tHE WITNESS:- Yes. 

DR. DUPRE: Go ahead. 

MR. CAUCHI: Q. In my experience, it is rarely the 
20| family physician who ever signs these forms. It's always either 
the company physician... 

THE WITNESS: A. It could be true. You might be 
right, and you probably are. It's fustecnatel have no knowledge 
of the frequency of this, and under our system vanybody...or £'m 
sorry, not anybody...any physician can. 

“e Q. You also mentioned in a question this morning from 
the Commission here, about the rating, the classification rating 
from one to six. It says that your rules are published for 

the pre-silicosis, not for asbestosis, and it was also used for 
asbestosis at the Johns-Manville plant. 

30 Is it still being used? 
femeMyeundersStandimgeOr@1t is“that=1f a™@person’s 
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A. (cont'd.) x-ray has changed to where one can 


diagnose pre-asbestosis, okay, that it's not labelled as a code 
four, it is a descriptive label. 
But if it was labelled a code four, I would 


understand it. To me it would be understandable. 


Q. But to the man itself it's not understandable. 
A eens LSonotounderstandable. 

Therefore, that's why generally, in the letter that 
10) is sent out, or in the report, the changes are described. 

Oy  SenLeOULetOswhoe 

Ame lLOuchoe Lami ynaOCcltOr, .the company doctor, These 
reports now are sent to the family doctor or the family doctor. 

Q. So why would the system still be used as of 


last May, at the Johns-Manville plant? The rating system? 
Me A. What rating system are you talking about? 
On eer rome one. tO,six. 

A. It was still being used? 

Joe VeSseehoelareas lastly May. 

A. My reports...our reports show description. 
As long as there is a description, it doesn't 


Matter what they label it... ,Okay2..It doesn't matter. The label 


20 


is of no use. It's the description of the change. 

Q. For someone who knows what the description is, 
Geeoedl ri oht eesut Loresoneohe, Likesme, to) look atsone to Six, 
goesnst know nothing about, it, a worker, it means a lot. 

25 A> But weware not.asking you_to interpret.one, to 
Six. We are asking you to interpret Ehe. description: of. the x-ray. 
Q. Yeah, but for someone that's looking at the 

card and see number four or number three, knows what it's all about, 
like you people, it's easy. For someone having the x-ray taken and 
look at his card and see number four, like when I go for my x-ray 


30 
Pesecmnulocreroul —OpaAnUuMbetetouree sl don*t know what is that all 
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Q. (cont'd.) about. I think I might be fourth in 


line when it says number four. 


= Ae DOGS vour doctoriget tay report? 
OmeMysooctor? 
A. Yes. 
Q. My doctor will usually, you know yourself, 


normally the reports were never sent to the famiky tphystovan Anti 1 
1975. They were always sent to the company physician. 
10 A. Yes. 

Q. You recall that. And we managed to Change that 
at the time, but now why is it changed again that unless the worker 
that's being assessed by the chest disease clinic at Grosvenor, 
if the worker don't advise the physician that is giving the medical 
a to send the report to his physician, his physician never receives 
the report? 

A. You are talking of the advisory committee? 


UMNO .umie Matalking t<abouterthe Ac 


iO 


A. You are talking about the chest disease service. 

Q.  ..chest disease clinic. I don't know what you 
UGE selglcl wc cod Metly kes 

Aw CAMESr Lone. Okay. 


Q. Is there a change in the system, guidelines, 


\ 


20 


or what? 

Pegeee MUSst De otrank here. This is not my area. 
I am not a member of the chest disease service. 
e Creole Chay. elt Seno my-area. You got me there, 
but do you always get the reports from the chest advisory, chest 
disease clinic? 

A. Yes. We receive copies of x-ray reports that 
are derived from the surveillance program. 
Q. For every asbestos worker? 


30 
A. For every asbestos worker. 
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DR. DUPRE: Not just for every asbestos claimant, 
but every asbestos... 

THE WITNESS: Oh, the workers - every asbestos 
worker. 

MRE CAUCHT: G-Or" Yeah? enot ‘only ithe claimants? 
THE WITNESS: A. Every asbestos worker. 

Q. So if a man is being rechecked two years from 
now, you would know the difference between his x-rays 1980, and 
10 his x-ray in 1982, whether it has progressed or not? 

A. Only if it is mentioned on the report. We do 
not keep a separate file for each man, so we would not know. 

Ore evOusedon SUR rt 

A. We keep lists of x-rays. We keep thousands of 
7 reports, and we file them by company or by the industry. They 
are not filed in a separate file for each man, so unless the report 
in 1982 states that there have been changes over the last two years, 
we will not know if there would be changes. However, it is my 
understanding that this is always set down - that if there are 
Changes, it's stated. 

20 So I wouldn't have to go and see the report two 
years before. 

Q. So what you are telling me, if an asbestos 
worker is examined in 1980, at the clinic, 50 Grosvenor...we call 
that the advisory... 

A. Oh, no. That's the advisory comittee, yes. 

ae SO Oven 

Q. The advisory committee, yes. And he has found 
that no chest disease, or no disease is...let me explain it to you 
what it says in here: 

"There is no evidence of an industrial chest 
condrtzon'; 


In 1980, it says on his report by Grosvenor, that no...that report 


30 
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- 147 - Stewart, cr-ex 
Q. (cont'd.) goes to you, too, correct? 


Yes. 


A. 

Q. Now, say some of them that I know, haven't been 
called back for the last five years, so say five years AIO ueL) Ji 
he was checked and he was given a clean bill of health that there 
is no disease. But five years later, he is called and they find 
out that the man is...there is some disease. 

The report goes to you, and you assess him at 

10) thirty percent, ten percent or whatever. He is assessed a 
percentage. Is that retroactive to five years ago? 

A. It may well be. We have not infrequently 
recommended a retroactive award if, when we see the man for the 
first time, his disability is more than minor, and if we receive 
a report that says this man is thirty percent disabled, we will 
ba generally work out some retroactive system. 

DR. DUPRE: Let me see if I understand this. 
You will work out a retroactive system where an 
individual, when his claim has first been looked at... 

THE WITNESS: After it has been processed. 

20 DRee DUPRE Ae Yes.) Has) had hisvcilaim, processed .at 
a relatively high percentage disability rating... 

THE WITNESS: Yes. 

DRS DUPRE Sec elle tairty Or higher? 

THE WITNESS: Absolutely. 

DR. DUPRE: Okay. 

25 BUGEORL COeLOther hand, let lus take an individual 
who, say, first puts in a claim in 1980. 

THE WITNESS: Yes. 

DReaDULRE se the Lastex-ray Chat you have on him out 
of the surveillance people is 1978. The 1980 x-ray shows that 
there has been quite substantial deterioration. But in that case, 


30 
the disability award would be...would not be retroactive to 1978, 
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DR. DUPRE: (cont'd.) presumably, when the x-ray 
didn't show anything? 

THE WITNESS: In other words, you are saying that 
in 1978 it was okay, or relatively normal. In 1980, it wasn't. 
DR. DUPRE: Yes. 

THE WITNESS: If I was asked to consider this by 
the claims department, I would well recommend that we put it back 
to the year before.- split the difference and start the...I have 
10) made recommendations, not frequently, to put the award back for 
five, six, seven years, on some occasions where we... 

MR. CAUCHIT: 0. Do you recall if it has been done 
like that? Do you recall any specificcases that it has ever 

been done? 

15 THE WITNESS: A. I can recall a case that was not 
connected with Johns-Manville. It was with another firm in Ontario 
where we recommended a seven or eight year retroactive award, and 
which the claims department accepted. 

No question that if we find that the disease started 
well before the time that he was examined by us, and that 

20; everything else being equal, then we will start the award then. 

Q. I*m confused now. The claim that you are talking 
about where it was a death... 

eee WenoteadicingsOL, anveparticular claim. Not 
connected with Johns-Manville, the claim. 

Q. I'm concerned with a ten percent, say, disabled 
“ person in 1978, and he has not been examined until 1985. So in 
1985, he is going to be assessed at fifty percent. 

A. Yes. 

Q. So what happened during those seven years? Is 
he going to back to fifty percent, back to 1975 or what? 

30 A. I would probably average it out over those five 
years. 


3 87 (6/76) 7540-1171 


Se-so . stAwese 


5 Tk af? asaw 44 


Sai? UHL LR ete OOY hig Sie nt +o or tr oy ; 


"deew 51: 68Oh at tamvon hav ewtiea aa %y reins 
ey jkaane: oh 


if acbhlene@s eo WG ey ? at Pa an 

fonti >) *2@ =o 2245. bheweephee [ep ieee a eee spi acta 

on . «tt sne@o Ede Feeis Tees weg ign *s0isd .204y, ad oo 

Saws 2 tus UD’ ) CARR teas. ee j ornho ering es aaa 

00 sdeuty “GNBl e096 Sade pe, AEM: pvae he vavee 
sues ite i $1 ©? (Dimes ele ett la SF ae 

4 ooo plilseqe Yas, (hase ase ot tae 

+ 


-2 wi2tvice Ti4 Ls 1! sai Livcehe Sree i=.w 
tiny ; iS 33 LESS Oe babi smyooes av 
ae hes is [ou TT ‘an ’ met 42-4 


>) 
a 


4 wwatd 2ss8 AG es ae 
r : du io! beijéetyne eb 64 Peet Als) enw Berar : 
c IDke aw Rene leipe paces wal’ eat os ae 


» 7 ® ’ = 7 ° -_ 
ip on wee 74 sree e*5 oc? 7 - 


a 
;Aasen « tee JE 

a fo gh iting Fog tle Aa 
mielo ets * afi £(pa- abet eae 
. Jia ABs G epee fuseeeae a ae a 
< bor.) | Eterna es scree ars he a 


“ 


- 149 - Stewart, cr-ex 


Q. You don't recall it ever being done for any 


Johns-Manville worker? 


A. It could well have been done. I just don't 
recalieic, 

Oeil ee teele Ll LevOudtiha ts 

Now, I guess like you mentioned there, that they 
used quartz at the Johns-Manville plant, to produce their type of 
products in there, and are you aware that the J-M workers were not 
10) checked for asbestosis until 1963? 

Peel nOlwaware Of that, Mr. Cauchi, no. 

O- according to the Ministry of Labour statistics, 
they were checked for silicosis. 

A eee KNOW, they «started ‘silicosis in 1951, 1952, 

apt he ene 

ip OF ASsarmMacter OL fact, the first claim for 
compensation at the Johns-Manville plant was for silicosis. 

Now, bear in mind that we have been talking about 
asbestos claims, and we heard from Mr. McDonald the other day 
that they called that the mineral dust effects now, correct? 

99| They don't call it asbestos dust or silica dust effect? 

Pee. nO. ee Lt Ss... mineral), aust erfrect is a 
synonymous term. It's just a more general term. 

QO. Sure. Is it because that at the Johns-Manville 
plant we used asbestos cement, silica and many other foreign 
materials? Or just because they are taking overall picture of 

25} all the chest disease conditions - whether you worked in the mines, 
OGs1 1 Caw Or slrOCKesalt, OL wiatever. 

A. No specific reference to Johns-Manville 
reflected in the mineral dust effect term. Is that what you are 
saying? 

Q. Yes, yes. 

La EN O>s 


30 
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Q. And the asbestos dust effects terminology was 
created just for the Johns-Manville people, correct? 

Aw NO, not correct. 

GO, » NOG correct? 

"Uae Eelam Ge ere 

Q. Why it was the asbestos dust effect? For whom? 
A. Asbestos fiber dust effect you are talking about? 
ee LS Gas Seed LCi. 
A 


; For whom? 


10 


Q. The terminology was created by who, and for 
which part of the country or which group it's meant? 

A. Well, we created it in the sense that we 
were asked to distinguish the people who did not have asbestos, 
15| but who weren't quite normal. So asa group we sought to 
classify them into the asbestos fiber dust ellecc, as we did with 
people in the mines who were exposed to ia piece. 

Silica particle dust effect, we would..if you 
wish to be...we have the asbestos fiber dust effect. 

- That didn't take place until 1976, correct? 


20 That's true, although...yes, that's true. 


oO PY O 


- Now, in dealing with presilicosis or preasbestosis, 
Or until you go to asbestosis or lung cancer or what have you, are 
you aware or have you any statistics of how long it takes for a 
worker that works, say, ten or twenty years in the askestos 

mE industry, that is suffering from asbestos dust ePteces sore tiat 
person to develop asbestosis, lung cancer, mesothelioma or what 
have you? 

NZNO} os eleCal Give you a rough estimate in our 
System and in our experience, in respect to people who are code 
four in the mining industry, how long they took, on the average, 
30} to proceed to code five - probably anywhere from five to eight years, 


and we have figures on that. But we don't have figures developed 
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- 151 - Stewart, cr-ex 
Ae (cont “ds for the asbestos industry, and we 


only have figures for the mining industry because we have been 


keeping statistics...we have statistics going back to 1925. 

Q. That leads me to say, ask the next question. 

How does one come to the conclusion of whether a 
worker is suffering from asbestos dust effects or early asbestosis? 
What is the difference? 

AS "Ll agree.” It is Strictly a judgement call. It 
10) is an x-ray evaluation primarily, and the person with asbestos fiber 
dust effect would not be expected to have any abnormality of 
ventilation, any abnormality of their Pulmonary sfunctlion. Tt is 
primarily an x-ray entity. 

So you asked me...all I can say is that we tried 

- to define it and we try and work from that baseline. 

Q. Are you aware of anywhere else in the world 
that uses the terminology ‘asbestos dust effects'? 

AS “Noy we-are not. 

OQ: Just Ontario? 

As Yes. I do know, however, that there are people 
20; who feel that the effects of asbestos dust inhalation should be 
assessed sooner, should be given significance a little sooner than 
they have been generally. Certainly this was the observation in 
the large meeting in Johannesburg in 1969, and this was brought 
Upespecitically. 

But I'm not aware that such a program is in 

28) existence anywhere else. 

Sella VOUsSAvVM that. seit yi neara you correctly. .. 
that you don't recall that there was evidence of conflict between 
the family physician and the chest disease clinic? 

Deen O, ME PdOm Ut ss 

OV erOuUradOn tf =recall you Sala “that? 


A’ Conti ct "between the... 


30 
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Q. Yes. Conflict between the family physician and 
the chest disease clinic? 

Ae SOrcy pe. idomit thnow fit “leunderstandieyou,; “really. 

Okay ee UL SavVelte again. «1 shoppe you will bear 
with me. I went to grade six education, and I'm trying the best I 
Can | 

Do you recall that where evidence conflicted where 
the family physician and the chest disease clinic, about a man's 
health? 

A. Are you talking of the advisory committee on 
occupational chest disease? 

Q. What I call Grosvenor, the chest disease clinic. 

A. All right. The family physician does not 
agree with the diagnosis of the advisory committee? 

Gite Correct. 

A. Yes, I believe that there have been. I believe 
so. There have been disagreements. ) 

Ome euethouchteyoursaidia. maybe tlewastwrong....but 
you said there was never a conflict between the family physician 
and the chest disease clinic? 

Ae Thermchest diseasaeiclinic, LTedon ktionirhave 
not interpreted as the advisory committee. 

Q. Well, that's where you got all the reports, 
Usenet cit? Car rometheradvisory icommittes;, syou.call it? 

A. We get reports from the advisory committee as 
well as the chest disease service. They are different. 

©. Who is the advisory committee? The same 
place as Grosvenor, isn't it? 

A. Yes. The advisory committee meets there, has 
all its records there and examines its patients there. It happens 
to be in the same building as the chest disease service, that 


also keeps its records there. 
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- 153 - Stewart, cr-ex 


Q. Is the same people that examined the workers, 
are the same people on the advisory committee? 

A. Yes, at least two are the same. The other five 
are not . 

DR. DUPRE: Let me just run Mr. Cauchi's question 

at you again, given this situation. 

I have taken that your answer to one of Mr. Cauchi's 
questions was, yes, there has indeed, from time to time, been 

10/ conflict that could be seen between a family physician's report 
on the one hand... 

THE UWLINESs :) Right. 

DR. DUPRE: ...and what the ACOCD said back to you 
on the other? 

THE WITNESS: Right. 

DR. DUPRE: Now, can I ask you this? Insofar as 


15 


when you have a claims file in front of you and indeed may be 
considering whether or not to send it to the ACOCD, insofar as 
that claim file might include something from the family 
physician and some x-rays from the chest disease service, have 
you noticed from time to time that there are conflicts there? 
THE WITNESS: Not really, Mr. Commissioner. 


20 


Conflicts would most often occur after the diagnosis 
has been, say rejected. But once again, I can't recall in my mind 
specific cases which would fit your example. 

DR. DUPRE: See, I guess it was this morning in 

2 your direct testimony, you certainly impressed upon me that you 
attach, when you are looking at the file, a possible forwarding 
to the ACOCD...you attached considerable importance to whatever 
appears in that file that involves x-rays from the chest disease 
service, correct? 

Hoey GUN i ou Gis. 


DR. DUPRE: Now, I guess what I'm wondering about 


30 
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- 154 - Stewart, cr-ex 
DR DUPRE: (cont.d~) "is this — I can weil see why, 
in any of a number of instances, quite possibly the normal thing 


to do would be not to send something to the ACOCD if what you have 


in that claims file is an x-ray from the chest disease service 
attached to the form eight S, that shows almost nothing or nothing. 
But now supposing you had the same kind of x-ray 
that shows almost nothing, and yet the family physician may indeed 
have put in the claim himself, does that situation arise often? 
THEOWLINESS*” ) I) think 2t could arise, and under 


those circumstances the claims department is entitled to suggest 


10 


that the claim be seen by the advisory committee. 

We have a choice, I suppose, of recommending that 
he should not see, or he should see it. Under those circumstances, 
15| 1£ there is a request by the claims department, because of this 
Clear conflict, we would recommend that claim be seen by the 
advisory committee. We will certainly not dig our heels in as 
medicals and say, no, just because we think that it probably will 
NOt Gur our, ande-as I have trred to say, many do not, obviously, 
impress the committee. 

ae So those claims will go. 

So I'm saying if there is a genuine contention and 
there seems to be insoluble difference of opinion, we will end up 
by sending it to the committee. If we are not pressed, we will 
then simply recommend that it not go. 

25 The claim department has a role here, and we have 
often followed their request that it be sent. 

MR. CAUCHT: ~Q, In my years of dealing with the 
problem, I never seen a man being recalled to be re-examined, 
Whilchpeethinkwuse ae tain way to do it. If there is a conflict 
between the examining physician at Grosvenor and his physician, 
30} when the report comes to you do you ever ask for the family 


physician's report? 
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- 155 - Stewart, cr-ex 
THE WITNESS: A. No. 


Q. You always get the occupational health branch, 


Ponte 

A. Not routinely. Once we get the advisory 
committee's report, the full report, we will...unless something 

is wrong...we will simply send it through to the claims department 
for processing. We will not request further information unless 
there is a request from the advisory committee for some further 

be action or our pant’. 

DRMIDUPRES we elethink thateMr. "Cauchi -°though, in 
his question was referring to a chest disease service x-ray, as 
distinct from 'the -ACOCD. 

MRS CAUGHT: SiOh;y ves. The chest disease... 

Dre UUPRE sO sthat.-. 

MR. CAUCHI: That's why I keep referring to the 


15 


chest clinic at 50 Grosvenor. 

DR. DUPRE: The problem there is, you see, that they 
area liwat 50) Grosvenor, so (let's keep tusing the “termichest: disease 
clinic, for the moment. 

20 MR. CAUCHI: Chest disease clinic, yes. 

DR. DUPRE: If we mean the Ministry of Labour 
service that... 

THE WITNESS: The surveillance program. 

MR CAUGHT: survey, "ves. 

DR. DUPRE: That is the surveillance. 
THEAWLINDoOG + seSOrealberighte) So; rl'm-sorry. 


You wonder whether we have any role to play in 


25 


that surveillance program, direct role, following the x-ray...as 
aeresultror  thac x-ray? 
DR. DUPRES “If the family physician “has told -the 


390/ worker that he has a condition that the chest disease surveillance 


service believes is not there. 
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- 156 - Stewart, cr-ex 
MR. CAUGHT: -Ifieathere is.a.conflict. 
THE WITNESS: All right. 


If there is a request from the family physician to 


Open a claim, we will open a claim. We are obliged to open a claim. 
MREECAUGHTL: 20.) +But he is.never told .or.asked to 
submit a report to the chest disease specialist - wnich is you - 

so you could report that report back to the ACOCD? Am I correct? 
THE WITNESS: A. If we receive a request from 

10) your physician about your chest, we will open a claim and deal with 
it in the usual way. We will attempt to find all the evidence and 
we will pay due attention to the chest surveillance report that 

we may have on file, or that may be included with your family 
AOCUCOL SeLepOreeorpleLtereor teigntaS « 

ie Q. The problems start already with the surveillance 
group. If that doctor that examined the patient or the worker...it 
won't be a patient then - just a routine examination once a year 

Or once every five years, or whatever...in his report to you states 
that there is no evidence of an industrial disease, fifteen million 
Specialists could say what they want because you never take their 
20; word. Am I correct? 

A.peWell) its net .absolutely.correct.  If-a 
Specialist's report was sent in along with the report from the 
Surveillance program, 50 Grosvenor, and they disagreed with each 
other, we might feel obliged to send a patient to the advisory 
committee and let them work out the dispute. 

2 Q. Do you ever recall a case where the patient was 
sent to the advisory committee? 

A. Well, under what circumstances? You mean under 
the circumstances that I have just outlined to you, where... 


QO. You are talking about the ACOCD or about the 


other committee? 
em NO thesAGOcD. 
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- 157 - Stewart, cr-ex 


we ee never: recall* of any worker, of any worker, 
during the last twenty-five years...I say thirty years now, since 
I been away for six years...that ever, ever appeared in front of 
any ACOCD committee - just the one member, yes, who was recalled 
and they re-examined maybe sometime by the same doctor that says 
there is nothing wrong with you, but not by the ACOCD committee. 
Pye Onye Olde Le wm Onry. Yes. Okay. 

The examination of people by the committee is done 
be by individual members of the committee, and the case itself is 
presented to the whole committee. But the man himself is not 
there. He has already had his examination and the results of the 
examination are then presented to the committee, the whole committee. 
So no, he will not be examined by seven people or 
15 five people. 

Q. Why not? What is the idea, what is the idea, 
what kind of sense does it make...Mr. Uffen was saying this 
morning there, if a judge is going to order an inquiry and then 
he is going to hold the inquiry...you know, I am examined by a 
physician at 50 Grosvenor, and he send me a clean bill of health. 


20 My doctor look at it and says, what's the matter 


with him, was he half asleep, he is wrong, here is my report, and 
he tells me that I do have the disease. I appeal that case and I 
say I do have something wrong with me. 

You say to me, Mr. Cauchi, you better be re-examined. 
I come back to 50 Grosvenor, and the same guy is 
ay going to re-examining me? What kind of nonsense is that? 
A. Your case will be again presented to the 
committee if you are re-examined, and any changes in your 
status will be taken into consideration. 
Dae wvUr hoes Mr Cauciil, you are’getting full and 
30| frank answers to your questions, and as far as the impression that 


they are making on the Commission, you can leave that to the 
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- 158 - Stewart, cr-ex 


DR OUUrPREeae Conte Us) | COMmission to GO fOr itself. 
MR. CAUCHI: I understand now, Mr. Chairman. 
5 MR. EDWARDS: Mr. Chairman, perhaps I could just 


interrupt here for one second, and get some indication as to how 
long my friend intends to be, because Dr. Stewart has been on the 
stand today for quite some time, and I'm sure he is probably tired 
and might be appreciative of a break. 
DR. DUPRE: Well, we can do that, or.we can 
10 consider continuing early tomorrow morning. 
What time are we looking at at this point? 
MR. CAUCHI: Well, I have about five more pages, 
Mr. Chat tman. 
PDS WOING oot ollie Go. On, 1. sYOU wasn. 
a MR. CAUCHI: I could come back tomorrow morning, 
no problem. 
THE WITNESS: “1° am willing to go. 
DR. DUPRE: Miss Jolley? 
MISS JODLEY: “1 don"t have too much’ 
MR. CAUCHI> "I couid go through these in half 
Zea NOuUr, Mrs chatiman, 00 problem. 
DR. DUPRE: Oh, you think... Okay. “Well, why don't 
we... 
Mi CAUCHI ae Lt. cmp eLO Dr. olewaLt. ocr ne 
wants to remain, it's fine. 


TOPOL NEoOLIeeNO; Lc SG Okay. *We 2lego on. 
25 


DR. DUPRE: ...take a break if you wish, and come 
back about six-fifteen? 
ToEeWLoNGeot wel would like to” carry “on. 
DR. DUPRE: “Okay, Line. 
MR.> CAUCHIT :”™ Okay with you, then? 
30 Okay, Mr. Chairman. 


MR. CAUCHI: Q.- You also mentioned this morning 
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- 159 - Stewart, cr-ex 


SD Galet phe re Be about the time to assess the workers 


for a claim. What does it usually take for a worker to be assessed 
at the place of work? How much time it takes to assess the worker? 
Toe WLINESSse cA. « AtaoO0) Grosvenor? 

Q. No, at his place of work. Usually all these 
assessments is done at the place of work - the mobile unit. 

Ai OheewOnCe;again, Mr. Cauchi, that's not my area. 
I don't even know. That's the Ministry of Labour's... 

10 . Q. I only ask that question because you said 
usually it takes three to four hours. 

A. I'm talking of examination by the advisory 
committee. Not the... 

Q. When you send reports about a claim, to the 
ACOCD, do you ever obtain a dissident report, if there is a 

I? dissident report? 

A. Do we ever...a dissident report? 

Jace S. 

A. A dissident report. No, there is no provision 
or no...it is not the custom to do so. It has evolved over the 
o9| years, that. the committee reaches. a consensus and their opinion 

is then deemed as unanimous. There is no provision. It just 
hasn't been worked out that way. It hasn't evolved that way. 

Q. I asked that question because it was stated 

by Dr. Vingilis that sometimes. they. could go four to three, and 
three to two, or two to one, you know, and against the worker. 

I find that rather odd. If it goes two to one against the worker, 
why the claims adjudicator don't ask for a dissident report 

sovhe could basemhisesineligible"...on-his form that he send you 


that your claim is rejected, you know, the benefit of the doubt, 


25 


VOurecLont seat sawhy. laask. this question... 


of Even the Supreme Court of Canada gives you the 
dissident report. 
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- 160 - Stewart, cr-ex 

Q. (conttd.) If a man is on a ten percent disability, 
and he dies, according to the guidelines of today his widow is 
not entitled for any compensation. 

A. There are no guidelines associated with death 
claims. 

Q. With death claims? 

A. No guidelines. 

Q. If he is not on a hundred percent compensation, 
his widow won't get nothing - his survivor. 

A. His widow doesn't automatically get nothing. 
whewmavy get something, but itt is not automatic.. Let's put. it that 
way. 

Q. It's not automatic - unless there is what 
you call a tissue report or an autopsy report, correct? 

A. No, unless we can be sure that the asbestosis 
was the principal cause of death. 

Q. The cause of death. 

A. Praneipalscontributor, to weath. 

Q. I notice that one of the cases that was 
rejected for survival benefits, the claimant was on a seventy-five 
percent disabled from asbestosis? 

DER. DUPRE SYOUsarLe Tekerring »to the table in... 

MRSC AUG tmeCOLLe Ct. 

DReweDUPRE awa sche, Banth~study here? 

MRC MUCH Ll teeCOERLect. 

THE WITNESS: Where is this? What... 

DR. DUPRE: Table one, page three, ten, Dr. Stewart. 

THEE WLTNESS: ALL right. 

DR. DUPRE: The seventy-five percent claim that 
Mr. Cauchi refers to has intestinal obstruction listed as the 
cause of death. 


MR. CAUCHI: And yet he was receiving seventy-five 
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- 161 - Stewart, cr-ex 


MR. CAUCHI: (cont'd.) percent disability pension 
for his asbestos dust disease. 

TibeWNt Noo te A. | Uecan tagive you the thanking, 
the exact thinking, that went into the rejection of the claim, 
Since l)don t nave the claim in front Gf me, and it would be’ very 
unwise for me to try to speculate - even at that high level of 
disability - as to why it was rejected. 

Q. I'm glad to hear you saying speculate. 

Uy A. However, I'm speculating because I do not 

have the file. In order to respond to your question, I really must 
have the file in front of me to see why and to explain to you why. 
I don't know what the explanation was. I can only 
presume that if it was unsatisfactory that the person involved, or 
As the estate, could appeal the claim, and they should have if they 
were not satisfied. That's their right. 

But oc gistrcan t+ intelligently discuss it. 

Q. On a seventy-five percent rating? 

Are No eno. lecan t intelligently discuss it 
because I don't have the claim so that I can get the background 
20; to it and get an explanation. There may be something there that 
will explain it easily. 

DR. DUPRE: Just so that one thing remains clear to 
me, Dr. Stewart, you can have a ninety-nine point nine percent 
rating, if that was theoretically possible. The fact of the matter 
is that the Statute requires that there be a linkage between the 

ry cause of death and the compensable condition, of anything less 
than a hundred percent. Correct? 

THE WITNESS: Yes. 

MR. CAUCHI: Q. Do you recall how many times 
the appeal board went against your recommendations for claims, 
asbestos claims, that is? 


THEOWLTNESS: “A. tT think I can. recall at least once. 


30 
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- 162 - Stewart, cr-ex 
Q. Once, eh? 


A. There may have been more in the past, over the 


years. I just don't know. 

I don't know. 

Q. What happened to a worker that is assessed at, 
say, thirty percent, but he is given temporary full benefits - 
temporary full benefits....in the meantime, the worker dies? 

Does it say in the Statute there that his widow or his survivor 
feet s COlng tO Carry on the. ... 

A. I don't believe that that... 

Q. From the autopsy report? 

A. First of all, if he had the thirty percent and 
he was given some supplementary benefit to bring him up to a 
hundred percent equivalent, and then he died, this would not 

ns automatically entitle the widow to a pension because his actual 
pensionable award was thirty percent. Then we would have to look 
at the claim based on the circumstances of the case. 

Q. The tissue report and the autopsy report? 

(GS TeV Rate 

20 Q. And if the autopsy report is clear that 
asbestosis was the cause, then the thirty percent doesn't mean 
very much? He would be assessed as totally died from asbestosis? 
Is that what you are telling me? 

A. No, we would simply...if we had an autopsy and 
the anmareon we would have to see what he died of - quite apart 
25/ from the fact that we might... 

Oe lca amthat, sOOCtOL. Say the autopsy says 
straight forward asbestosis. 

Pee Sie 

Q. So the thirty percent doesn't mean nothing, his 


a widow or his survivor is going to carry on with the full widow's 


pension? 
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- 163 - Stewart, cr-ex 
A. No, you cannot deduce impairment from tissue. 


The degree of change in the lung tissue is not 


synonymous with the impairment. You can't work it out just from 
looking at the autopsy report. Impairment is functionally related 
and only can be measured in life from measurable parameters of 
breathing. 

DR-tDUPRE:) Lathinkythespoint of Mr. Catichi's 


question was... 

THE WITNESS: Maybe I missed it. 

DR. DUPRE: ...that the individual has been 
receiving his thirty percent impairment pension, dies, the 
cause of death is indeed asbestosis. Well, then, of course, 
the survivors qualify for the pension. 

tHe WLINESS: OAynOr PCOUrSey.aYes: 

DR. DUPRE: And I think that you mentioned in answer 
to the questions I asked you earlier, that from time to time you 
have allowed some retroactivity in those cases? 

THE WITNESS: Definitely. 

DR. DUPRE: Because if a man has died of asbestosis, 
he is clearly on the road to a hundred percent. 

MR. CAUCHI: I wish I could explain myself like 

yOu, aMr. aChairman, 

DR. DUPRE aseNOteatha ll) eaMrisCauchisvs You areudoing 


very well. Please proceed. 


20 


MR. CAUCHI: Q. It strikes me where five cases or 
= six cases, in the Barth report here, of mesothelioma, claims were 
rejected. As you suggested here, because of nonoccupational 
exposure, am I correct? 

THE WITNESS: A. Because of lack of occupational 
exposure documented... 

30 Otealthiatlsercioght. »Nonvw..pretty well nonoccupational 


exposure? 
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Bb. NOpelemenotesayinguthiats TP mssaying lack of 
documented occupational exposure. 

Q. Lack of exposure. But you also stated that 

no tissue report was ever asked for. 

A. I am saying that in those cases we rejected 

for mesothelioma, I can't be sure that we went acwee armas swe vdid 

with the other claims that had documented exposure. 

a | So, you know, I can't give you a precise answer there, 
because in truth, if there was no exposure it would not be 
necessary for us to go further and get tissue, because there would 
be no right established for the claim. 

Butt ccoutdn itetell you the tdétails of those 
rejected cases, whether we did or not. 

15 Q. In your capacity of chest disease specialist 
there, was there ever studies taken by the WCB with regard to 
asbestos workers who have died from other asbestos-related diseases, 
but were never compensated? 

Like, now it's compensable for lung cancer and 
larynx, and stomach cancer. Did the Compensation Board or anybody 
20) else ever done studies that some asbestos workers have died from 
other diseases, such as the ones that were rejected by your people, 
myocardial, and so on and on? 

A. My answer to that is that we haven't because we 
lack autopsy study...one of the reasons that would help us greatly 
25 if...that's one of the reasons why I can't answer your question. 
Q. One of the questions that was asked to you by 
the Commission, Dr. Stewart, was about the keeping track of 
exasbestos workers, and I know it's hard to find them - not only 
Tors youl people Phuc also for unionsyebut we try to - but it strike 
me odd that some people are recognized as asbestosis when they 

30; are overseas. They come to this country, they say there is no 


evidence of chest disease condition. Yet the same man...I'm 
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QO. (cont'd.) referring to a specific man now, you 
don't have to answer that...was picked up at a Canadian embassy 
when he wanted to emigrate to Canada, reemigrate to Canada. 

They ask him, did you ever work in an asbestos 
plant? He said, yes. 

He was permitted to re-enter Canada just because 
he had that type of disease. Yet when he comes to this country 
to get his claim established, he is assessed ten percent. 


10 
I find 1t very odd. “I just thought I would mention 


Ghote. 

We'll go to that special rehabilitation program, 
which you were part of the team. If you recall, I was on the other 
side, which you and Mr. Larry Carr and Mr. Charlie Coats and Mr. 

15| Boyd, were the whole team, and I was representing the union at 

that time. 

Do you recall the initial program was not to 
relocate people from one corner of the plant to the other corner 

of the plant? The initial program was...am I correct that you had 
a list of one hundred and sixty men, some of them were salaried 

3 employees, and a hundred and sixty men were sufferino from some 
type of an asbestos dust effect and they were eligible...all 
eligible, I should say, to go on the program. Am I correct? 

A. No. I met with the company, the union and our 
own representatives, in June of 1976, and I clearly stated to 

25 them then that those that would be eligible, we would not know 
until we had finished our dust counts of the plant. 

I did state at that time also that we could presume 
that those who worked in the fiber glass area would not be 
Sligibie, andecnat sudsetar asS)it went. 

In subsequent interviews with PnaLy tudeas yt 

was stressed to them that we did not know precisely what would 


happen, and that they may or may not be qualified for the program. 


30 
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A. (cont'd.) It was only in June...in February/March 


of 1977, that the actual division in the plant was decided on. 
Transite pipe qualified, all others didn't qualify, and that was 
made very clear to the union president and to the company, in June 
Orei47 07 

Q. The union president wasn't even there at that 
time. 

A. Yes, he was. There was full union representation 
10; in this meeting with the company in... 


wuts was ite Uy oO when tie Lirsti..<- 


A. I am telling you of a meeting we had, and 

I have the minutes of it, and I submitted it to my superiors. 

OF oOTlOrl, a bucw Me talki ng anout, the initial 

4 program that was told when you brought the list to us. You never 

brought the list to the company, if you recall, and they were 

Drerccysupset. 

A. Sure they were upset. 

Owe siescaweno- oD Jection in gi vind=tiem the last, 

because there was some salaried personnel...as a matter of fact, 
20} is it true that one of the first men that took the rehabilitation 

program never even did work at the transite pipe department? 

AVee On ye ledon tc Know. ican’ t remember.© “Honestly, 

I can't remember. 

Ont KNOW that. 

A. I just can't remember. All I know is that 

oo no commitments were made to any person until the dust counts 

were settled and the... 

Q. And that was when? 

Far DOES Blea deme Whe 9 a fs 

Q. Well how come some of the men have been out 


: 30 Since 1976? 
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A. (cont'd.) individuals that went out would... 
that would have to be answered by the rehabilitation department 
of our Board. 

Q. Well, I mention that to you because you were 
saying people that were eligible for program had to be in 

a dangerous area. Correct? 

A aelLuey. Nad. tO De.:... 

Je waite lLater On At dedater date... . 

10 Pam sie WOLKING in transite pipe. 

‘Oke “.-1t S correct, it was established that unless 
you work in a dangerous area you are not entitled to go in the 
program. 

Awe Les: 

On Anagthe first initial stage, the first meeting 
ye in June of 1976, when we met in the board room with Mr. Machin, 

he stormed out of the room because there was no list of employees 
for him and we suggested to you people that we have no objection 
to give him the List. “Anda problem on the program was that if 
aman is suffering from some type of any asbestos dust inhalation, 
20| well that person is eligible - whether you worked in the kitchen 
or the washroom. 

[ineooci athe Limsteman that took on the program, 
and he is still on the program, never even worked in transite 
pipe department. 

A. I am aware of two or three, possibly a maximum 
25! of four people, who did get on the program through an error of 
communication on our part - commitments made by one of our people, 
probably through misunderstanding of a conversation with me, 

so there were two or three people, maybe four, who got in the program 
who would not normally be eligible. 

Todte elOmreoca Wilysreaic b treelysadmit. 


But what I do say is, we were not prepared after 


30 
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A. (cont’d,) that. to keep on with the error, and 


I think we settled that businessand we got our communications 
straight within our own team. 

Q. On what basis, Dr. Stewart, they won't be 
eligible? Can you explain, please? 

A. 2 tried to explain that today in detail, as to 
the thinking that went behind my choice and my recommendation to 
the Board of areas that were considered reasonable to work in, for 
ye people who had been affected. 

I went into detail and was... 

DR. DUPRE: That has been well covered, Mr. Cauchi. 
MR. CAUCHI: Okay. 

I think I've had enough. Thanks very much. 
DRapDUPRE Ges nank «you. 

Miss Jolley? 

MISS JOLLEY: I just have a very few questions. 


15 


CROSS-EXAMINATION BY MISS JOLLEY 


Q. The first one is again about the ACOCD, and every 
20leclaim that is submitted to them through you or Dr. Dyer, do they 
examine every single claim? Do they spend three to four hours 
with every single person you refer? 

Meno rar osm ekHOW s.sewietner 1. S threc. or 
four hours, whether...it could be, yes. But yes, as far as I 
know, that's true. 

Oumolt auworker Nas just been through the chest 
disease section of the Ministry of Labour and has gone through 
the testing there, and then the claim is referred and it's 
referred back to the advisory committee, is there a possibility, 


if it is the same physician, that they might not re-examine the 


25 


390| person? 


A. No, no. He is always re-examined. 
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Q. Can I move on to mesothelioma, and one of the 


things that you said to Mr. Cauchi when you were referring is that 
the ACOCD always asks the man about the exposure to which he was... 
Or maybe not always, but that they explore that with the claimant. 
A. I believe they always do. They always do, 
because...well, I can't imagine them not. 

Q. However, when a cancer claim comes to you that 
has only the company dust records... 

A. I'm sorry. Did you say mesothelioma? Are 
VOuetalkKing "ofthat? 

Oe Well, first of all"=l am now talking about 
mesothelioma. I was talking about asbestosis with the advisory 
COUNCIL: 

15 PemsORay,ecine ss Ali -rignt. 

Q. When a mesothelioma claim now comes to you, 
that is not referred to the advisory council, but comes to you 
and the company's submission on the form S seven suggests that 
in fact there was no exposure, do you pursue that... 

A. We would not accept one single report. Most 
20 people, unless they have worked for a company like Johns-Manville, 
have worked for many companies - are likely to. And we never 
assume there is only one company involved. 

Therefore, we will certainly clarify that in an 
attempt to obtain the entire exposure. We will not leave it at 

25 celpes he, 

In fact, if a man has mesothelioma we will automatically 
assume there has been occupational exposure unless it is otherwise 
shown - unless we cannot get confirmation of it from anywhere. 

Q. So if you are assuming that there is occupational 
exposure, where do the guidelines come in for mesothelioma 

30} recognition? Where does that ten years of continuous or repetitive 


exposure come in? Who makes... 
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A. Well, we will attempt to establish the duration 
Gf wexposure iiwe “can, but as I “said, if it"s\-occupational and if 
it's almost just months, we will accept it. We will not insist 
on ten year, the ten year provision. 

Q. These guidelines, it has been suggested by 
Professor Barth, are continually revised and reviewed and I 
wonder why, if that's your practice, don't you alter your guidelines. 

A. Well, put it this way: We developed the 
guidelines based...we tried to develop the guidelines based on 
Currencecoiaitaons.. This iseone of ‘ours. fwent into our “thinking 
in our approach to lung cancer and mesothelioma...that under 
today's current conditions, mostly...and the use of asbestos has 
gone down, and in many cases the exposure is much less...that we 
would expect today, under today's conditions, that ten years 
would be a reasonable minimum. 

Q. But you are not compensating for today's 
exposures. 

A. But we are including that claim under the 
third provision of our guidelines. But we wish to retain the 
ten years as a reasonable minimum for today's conditions. But 
we end up by accepting virtually them all. 

DR. DUPRE: This has been basically...I think I 
am repeating a question that I have asked earlier, but I want to 
makewsucerthal’ beqotui1t Straight the first go around. 

When all is said and done, a guideline sets up 
a close-to-irrebuttable presumption in favor of the case, 
administrative case. 

TiEeWLINE Sos = Yes- 

DRAM DUPRE ANG. 2 

THE WLINESS: ‘The majority of them. 

DR. DUPRE: ...given that it does that, you hardly 
need spend more than two seconds on it once you have simply got 


the diagnosis confirmed and you know the amount of time. 
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DR WDUSRE ee CONG d.)> eNow, a case ‘that’ faiis outside 


of the guideline, does not have what is virtually an admistratively 
irrebuttable presumption and therefore will be analyzed, but as 

you say, and as the Barth record shows, almost inevitably will wind 
up being granted...provided always that there has been occupational 
exposure. 

THE WITNESS: Yes, that's fair enough. 

MISS JOLLEY: Q. Well in fact some of the stomach 
se cancer claims have...they have perhaps not followed the guidelines 
right down to the line, but there have been cases rejected on 

the exposure guidelines. 

THE WITNESS: A. Yes. We look on mesothelioma as 
much different than stomach cancers, and in mesothelioma we do not 
45| assume a dose response. We don't fall back on a dose-response 
requirement, whereas in stomach cancer we look for it. We feel 
that the minimums there are fairly reasonable based on the studies. 
It's arguable, but that's the way we feel. 

So that's why there are a fair number of stomach 
cancers rejected, based on the guidelines, on the requirements. 

20 Q. The laryngeal cancer guideline, when you 
referred...I know not perhaps you personally, but when it was 
PererreduloeDrvMi ll eretomcarry out *his*study atter* the Selikoft 
material and after Dr. Ritchie reported, did you refer nickel to 
him as well, to consider? 

A. Yes. 

Oe LOUPALA? 


A. Yes, nickel was included in the case/control 


25 


study that Dr. Miller started - the first, which was in two phases. 

The first phase which he opined on the results of sixty-three-odd 

cases, and in the second phase, his concluding phase, in which he 
30| had over two hundred or a hundred and fifty cases, and he made 

his final report. We acted on that interim phase report as far as 
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A. (cont'd.) laryngeal cancer is concerned, and 
that's why we included in those guidelines both asbestos and nickel. 

The final report, however, was somewhat different, 
and he failed to sustain his first impression that nickel was... 

Gasol, predaily: 

A. Yes. But he supported his first impression on 
asbestos. 

He =SO nic fTintal reportets tinisnea=-anarthas been 
submitted to the Board? 

A. it"s my awareness that it is finished. ~I-do 
not know if it has been published, officially published in a journal. 

QO. Just very briefly, have you had any claims for 
kidney cancer submitted to your...to the Board? 

A. In asbestos workers? 

Q. Mmm-hmm. 

A. Not to my knowledge. 

Q. The pancreatic cancer that you mentioned this 
morning that ultimately was resolved out as a mesothelioma, at 
least a decision came down in favor of the worker in that one, 
was it rejected initially because it was Dbancreatve, OF..2% 

A. It was rejected because of the pathologist's, 
our own pathologist's opinion that it was a pancreatic cancer. 

G. Originally. So it did go to Professor Ritchie 
initially? 

Aw Yes. 

Q. It wasn't rejected out of hand as a pancreatic? 

A. No. It was based largely on his report. 

Q. If you received a kidney cancer case at the 
present time, would you reject it because it's not a recognized 
cancer related to asbestos, or would you again submit it as a 
potential misdiagnosis? 


A. No. If a diagnosis was proven, in an asbestos 
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Aw Contl Os.) 8 WOLKE... 


Q. If the pathologist at a hospital submitted a 


report to you that suggested that it was kidney cancer that was 
the cause of the death, would you then ask for tissue and send that 
to Dr. Ritchie for further confirmation of the diagnosis? 


A. Well, we might not, because up to now kidney 


cancer is not being considered as a legitimate asbestos-induced 


disease, so we might not follow it up. 


10 
9. However, Dr. Ritchie yesterday did say that 


kidney cancer was one of the other diseases that was most often 
diagnosed for mesothelioma. 

A. I see what you mean. Okay, I understand your 
point now. 

15 Q. I guess I'm concerned about misdiagnosis. 

Reo understand your point. 

I think that it would be very unusual for kidney 
cancer spread in the abdomen to act like a mesothelioma, but if 
there was any doubt, yes, we would @finitely try to resolve it. 

Q. The letter that Dr. Selikoff sent to Dr. 
oe McCracken in 1977, where he submitted to the Board the original 
material about laryngeal cancer, in fact draws a conclusion that 
he found a statistically significant increase imikidney cancer. 

A. I know. We are not sure, however, of the 
diagnosis. 

In my three days at the international symposium in 


25 
Montreal, not once did I hear kidney cancer mentioned as a possible 


asbestos-induced disease. 
Q. But did you pursue that as a...when you 
received that letter, what did you do with that informacion? 


RW CEOuLd sand that..«.well, we did not conclude 


30| that we should seriously consider it at that time, that Lt was a 


little early, the association was not strong, and that we had not 
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A. (cont'd.) seen any confirmation of it from other 
studies in the literature. And we would take that attitude today, 
that we would like to see other studies in which there's more cases 
involved - far more cases. 

When you get down that low in the number of cases, 
it's really...you have to look with some suspicion on the strength 
of the association involved. 

I mean, we require more than that to consider a 

Us case, to consider a disease compensable. It just isn't scientifically 
enough for us, and certainly our executive director wouldn't 

entertain it in that sense. In my view, he would require more of... 
we would like to see more. 

Q. Do you regularly review the world literature 

45| On the various... 

A. We try to, let's say we try to follow it up. 
We try to keep up with it. If that's what you mean by review. 
Q. Mmm-hmn. 

A. You don't regularly review it sort of... 

Q. So you would be watching for... 

20 Wo eWeetryeco watch 1. 

Q. ...new material coming out that might also 
repeat Dr. Selikoff's findings, or... 

A. . Yes. 

Q. Perhaps for the lymphomas as well, that have 
os Shown Up 3). <« 

A. People might bring this to our attention, too. 
It's not just ourselves. We may well receive a recommendation from 
someone else. 


Qumecanelsoo OLL onto, an entirely difterent 


subject now, and this is the subject of the new asbestos regulation. 


30 Ao Excuse me. The... <7 
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Q. The new asbestos regulation proposal from the 
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(cont, a. ie eMinistry of Labour? 


Q. 

Ae el mM enoOLesure iL Mm expert. on. that. 

Q. Well, you managed to be quite outspoken at the 
public meeting about the aspect I'm going to discuss with you. 

Was the Board consulted about the whole surveillance 
program and the removal of workers from, the potential removal of 
unfit workers? 

A. Are you...what meeting are you referring to? 

I'm curious to know. 

Q. It's the public meeting on the asbestos standard, 


10 


back last September, that the Ministry of Labour had. 
Age Ohoe Chon. oi ad tTorgoeten that. 
WiaG Cid ol... 

Cnet ene tueatecoing one tompursue (it. 


Ree Ril ica y 
Q. Was the Workmen's Compensation Board consulted 
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over the whole surveillance program that the Ministry of Labour is 
now putting into private hands, as you said before, earlier today? 
Were you consulted as to some of the problems that might occur about 
es physicians determining fitness? 

A. Yes, we have had input. We were allowed input 
and we have submitted over the years, the last three or four years, 
our opinions regarding surveillance. Yes, we've had our Ineoateih 
Chau. 

Q. I think the concern, and it might be a concern 
93; that you could address, that I have, is that if a physician with 

an asbestos company or an insulation company, or whatever, determines 
that the worker is no longer fit to work with asbestos, and he 

suggests to the employer, as it is laid out in the regulation, that 

this worker should be removed from future exposure to asbestos, 

and there is an automatic provision in that regulation that compensation 


20 will be given to make up either the difference or to provide, 
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Q. (cont'd.) wherever there is a wage loss, and I 


think the concern I have is that, are we going to hit conflicts of 
physicians determining fitness in this privatization format, as 

you have described, and where the Board is Going to start rejecting 
those claims? 

AY All?right. “Now I know what you are talking 
about. 

Tepeivevevenae tiere 1s a provision in the 

10} regulations that specifically restricts that ability to take a man 
apte only when it's referred to the Ministry of Labour or the 
Compensation Board. We were concerned about that, and we have 
advised them that we may well not agree with the physician's 

act in bringing the man out. He may end up with no compensation. 
fe So I believe the provisions are in the Act now, 
that specifically refers that right to the Compensation Board. 
The doctor is alerted to that now. 

DR. DUPRE: The doctor is alerted to what, again? 
THE WITNESS: The Act gives the...seemingly gives 
the private physician the right to take a man out if he feels 

20| that the man has a condition that is related to the work. 

DR. DUPRE: You mean the Act, or do you mean the 
proposed asbestos regulation? 

THE WITNESS: I'm sorry. The regulation. 

DR. DUPRE: Okay. 

THE WITNESS: So it seems to say that anybody can 
S take his man out when he wants, but another...farther down the 
line it is stated specifically that...it's clarified that this 
must be done in association with, consultation with the Workmen's 
Compensation Board. 

SOmIetCniis Is Claric1ed. 

MISStuCuIEY: "OC. "We just haven't... -I* haven't 


30 
personally seen the new asbestos proposal, so lI have no idea. 
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THE WITNESS: A. I think you will see that there. 


Ore es. It was not in the September meeting, and 


that's why you raised it at that meeting. 

A. Yes. 

Ore LapilistsewalnceducOmpursuc. that. 

A. Yes, I remember that. 

Q. The final question I have, and that's a question 
that you have been asked before, and that is, when the claims come 
10; in to the Workmen's Compensation Board, as they start to build up 
from certain companies, what sort of connection do you have with 
the Ministry of Labour to alert them to the disease that is 
occurring? 

A. Are you talking of any claims, or of asbestos? 
Q. I'm talking about when you start to receive 

i asbestosis claims or cancer claims from a particular company, I 
mean a cluster of claims - two, three, four for the same thing - 
what kind of relationship do you have to the Ministry of Labour 
that alerts them to the fact that you are seeing... 

A. We have an arrangement whereby all our 

20 claims are reported to the Ministry of Labour, and we frequently 
Mecowichetniem.Onecias to try to make sure that we are not 

missing things, that they are not missing trends. But I think 
thaceatetnat Casestnat yOu, 1llustrate, 1f it's that obvious 1t 
wouldn't have to be made clear to the Ministry of Labour in that 
route, that we would have a meeting on it or we would arrange our 
25} own meeting and we would discuss it that way. 

We wouldn't have to let them find out for themselves 
by examining our records that we send over. Hopefully we would have 
spotted the trend and we will advise them, and not they advise us. 
But generally we have a workable system whereby 

new claims involving industrial disease, that appear, are made 


30 
known to the occupational health branch - particularly since 
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- 178 - Stewart, cr-ex 
A. (cont'd.) they then can go into the workplace. 
Yes, we have been working on that. We feel it's 
5| important that our discoveries are made known to the occupational 
health branch. 
MISS JOLLEY: That's all I have. Thank you very 
much. 
DR. DUPRE: Thank you, Miss Jolley. 
I have no questions, Dr. Stewart, so may I, on behalf 
10} of the Commission, thank you most warmly for this long, gruelling 
day that you passed, for you, but one that has been a most 
educational day for us. 
Thank you, indeed, sir. 
Now, Miss Kahn, you wish me to say that we rise 


until nine a.m. tomorrow morning? 


r MISS KAHN: Yes, when Dr. Cameron Gray will be 
pOLNIng us. 
DR. DUPRE: When Dr. Cameron Gray will be joining 
USE Loanh ayOU. 
We rise until nine o'clock tomorrow morning. 
Gy SS a es at eh ea len = 
THE INQUIRY ADJOURNED 
25 


THE FOREGOING WAS PREPARED 
FROM THE TAPED RECORDINGS 
OF THE INQUIRY PROCEEDINGS 
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